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Federal Taxation of State Officers 


and Employees 


Pertinent Bu- 
reau rulings, 
BTA and court 
decisions on the 
source of com- 
pensation are 
reviewed 


By 
J. DUKE SMITH* 





HE Revenue Acts of 1913 and 1916 and the 
"Pact of October 3, 1917, expressly provide that 

the compensation of all officers and employees 
of a state, or any political subdivision thereof, is 
exempt from federal income tax except when paid 
by the United States (Sec. II B, 1913 Act; Sec. 4, 
1916 Act; Sec. 1200, Act of October 3, 1917). Sub- 
sequent revenue acts contain no provisions as to the 
taxation of such compensation except the Revenue 
Act of 1926, which provides, retroactively (Sec. 
1211), that all taxes imposed by the Revenue Act 
of 1924 and prior revenue acts with respect to com- 
pensation received as an officer or employee of a 
state or political subdivision thereof (except to the 
extent paid by the United States directly or indi- 
rectly) shall, subject to the statutory period of limi- 
tations properly applicable thereto, be abated, 
credited or refunded. So that, except for the years 
1913 to 1917, inclusive, and years covered by the 
retroactive provisions of the Revenue Act of 1926, 
the question of the taxation of the compensation of 
state officers and employees is a constitutional one. 
Cf. Helvering v. Powers, 293 U. S. 214. 

The theory of the immunity of the compensation 
of state officers and employees from federal income 
tax is well stated in Miller v. McCaughn (C.C.A. 3) 
27 Fed. (2d) 128, as follows: 

“The exemption of state employees from federal income 


tax rests on the ground that the agencies the state em- 
ploys in government should not be burdened by federal 





* Boston, Mass., former Special Attorney, Bureau of Internal Rev- 
enue, and former Special Assistant to the U. S. Attorney at Boston. 


443 


taxes which would lessen the state’s power to employ, and 
compel it to pay more for the services of its employees.” 
Or, as stated by the Supreme Court in Dobbins v. 
Commissioners of Erie County, 16 Pet. 435, 448, in 
connection with an attempt by a state to tax the 
salary of a federal officer, 

“If it can be taxed by a state as compensation, will not 

Congress have to graduate its amount with reference to 
its reduction by the tax? Could Congress use an uncon- 
trolled discretion in fixing the amount of compensation, 
as it would do without the interference of such a tax?” 
Cf. the historic cases of McCulloch v. Maryland, 4 
Wheat. 315, and The Collector v. Day, 11 Wall. 113. 
If it be said that as a practical matter either the 
United States or a state could obtain desirable off- 
cers without actually paying more for their services 
on account of the exaction of a tax by the other, 
it is nevertheless true that if the exaction is suffi- 
ciently large it would have a very material effect 
on the right of the government or of a state to 
compensate its officers free from interference by the 
other, since “the power to tax involves the power 
to destroy.” McCulloch v. Maryland, 4 Wheat. 315, 
431, supra. 

Assuming that we have a case where the state 
or its political subdivision is exercising an essential 
governmental function and the recipient of the in- 
come is an officer or employee of such state or po- 
litical subdivision, the question as to the source of 
the compensation becomes important with reference 
to the allowance or denial of immunity. This ques- 
tion has not been finally settled by the courts, but 
in view of the large number of cases which are 
now pending in the circuits, directly involving this 
point, the Supreme Court will undoubtedly consent 
to hear one or more of these cases, either on account 
of a conflict in the circuits, (See IIT, infra), or be- 
cause of “the obvious importance of the question 
involved,” Brush v. Commissioner, March 15, 1937, 
57 S. Ct. 495. This article will take up only one 
phase of the question of immunity, i.e., the source 
of the compensation. 


I. Rulings of the Commissioner 
of Internal Revenue 


RTICLE V (g) of Treasury Regulations 33 

(revised), promulgated under the Revenue Act 
of 1916 and the Act of October 3, 1917, provides for 
the exemption from taxation of the compensation 
of officers or employees of a state or political subdi- 
vision thereof, except when paid by the United 
States. Art. 85 of Regulations 45 (1920 Ed.), un- 
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der the Revenue Act of 1918, provides for the ex- 
emption from taxation of compensation paid to 
officers and employees of a state or political subdi- 
vision thereof, including fees of notaries public 
commissioned by states and the commissions of re- 
ceivers appointed by state courts. The same pro- 
visions appear in the Regulations under the 1921 
and 1924 Acts (Art. 88 of Regulations 62 and 65). 
The Regulations under the 1926 Act are to the same 
effect (Art. 88 of Regulations 69), referring, how- 
ever, to the retroactive provisions of that Act, and 
adding for the first time a proviso that compensation 
received for services rendered to a state or political 
subdivision thereof is included in gross income un- 
less “(a) the person receives such compensation as 
an officer or employee of a state or political sub- 
division, and (b) the services are rendered in con- 
nection with the exercise of an essential governmental 


function.” Art. 643 of Regulations 74 (1928 Act) 


are to the same effect except that they provide that. 


commissions of receivers appointed by state courts 
are subject to taxation for 19°98 and subsequent 
years. The same provisions appear in the Regula- 
tions under the Revenue Act of 1932 (Art. 643, 
Regulations 77). Under Art. 116-2 of Regulations 
86 and 94, (Revenue Acts of 1934 and 1936) fees 
received by notaries public as well as commissions 
of state receivers are taxable. 


The Commissioner of Internal Revenue, in a long 
line of rulings, formerly held that the source of the 
compensation was immaterial. See O. D. 1053, 5 
C. B. 106 (fees of deputy sheriffs); I. T. 1316, I-1 
C. B. 105 (compensation of deputy bank examiners 
appointed by a state bank examiner and paid out 
of the assets of insolvent banks); I. T. 1652, IT-1 
C. B. 71 (compensation of state employees paid in 
part out of federal contributions to the state); I. T. 
1693, II-1 C. B. 72 (fees of public administrators ;) 
I. T. 2030, III-1 C. B. 117 (fees of public administra- 
tor in Montana); TI. T. 2214, TV-2 C. B. 46 (com- 
pensation of receiver of insolvent Kansas bank); 
G. C. M. 60, V-1 C. B. 45 (compensation of secre- 
tary of Kansas State Fair Board paid largely from 
fair earnings); G. C. M. 11625, XTI-1 C. B. 69 (fees 
of special masters in chancery in Illinois); I. T. 
2710, XII-2 C. B. 79 (employees of state banking de- 
partment paid out of insolvent bank assets). 


T. T. 1316, I. T. 2214, I. T. 2710 and G. C. M. 11625 
were revoked in 1934 by G. C. M. 13488 (XIIT-2 C. B. 
156) and IT. T. 1693 and 1. T. 2030 were revoked in 
1935 by G. C. M. 14116 (XTV-1, C. B. 102). The Com- 
missioner’s present attitude is that unless the com- 
pensation is paid by the state or a political subdivision 
thereof to one of its officers or employees there is 
no burden and hence no immunity. See G. C. M. 
13488 (supra). See also G. C. M. 14957 (XIV-2 
C. B. 130), where it is held that fees received by 
notaries public in Louisiana were subject to federal 
income tax, such fees not being received from anv 
governmental agency. In Mim. 3838 (XV-1 C. B. 
130) the views of the commissioner are set forth 
in an elaborate memorandum covering a large num- 
ber of activities of states and their political subdivi- 
sions. The source of the compensation is discussed 
and the following statement made: 
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‘% * * in certain other cases where the compensation is 

not paid out of public funds of the state or political sub- 
divisions, the compensation is subject to federal income 
tax, as the imposition of the tax would not so burden 
the state or political subdivisions as to constitute a sub- 
stantial and direct interference by the federal government 
with the exercise of a usual sovereign function. Accord- 
ingly, the compensation of receivers appointed by state 
courts and liquidators of banks and insurance companies 
taken over by the states, which is paid out of the funds 
or assets of the corporations involved, is not exempt.” 
In I. T. 3065 (Bull. XVI-15, p. 6) it was held that 
compensation of employees from funds granted to 
the State of Pennsylvania and received by employ- 
ees in connection with the Pennsylvania unemploy- 
ment compensation law was subject to federal 
income tax. 


II. Decisions of the Board of Tax Appeals 


HE Board of Tax Appeals has not been any 
more consistent in its decisions with respect to 

the source of the compensation than has the Com- 
missioner of Internal Revenue. In Cochrane wv. 
Commissioner, 26 B. T. A. 1167, the Board of Tax 
Appeals held that compensation received by the pe- 
titioner as master in chancery of a Superior Court 
in Illinois, a statutory office, was exempt from taxa- 
tion, even though the petitioner’s fees were paid by 
the litigating parties. The Board said, p. 1172, 

“The alternative of the fee system would necessarily 
require the payment of the compensation to these officers 
out of public funds.” 
The Commissioner at first acquiesced in this deci- 
sion (XII-1 C. B. 3), but subsequently withdrew 
his acquiescence (XIII-2 C. B. 23) on the ground 
that the compensation was not paid by the state or 
a political subdivision thereof, and hence would “in 
no way burden the state.” (G. C. M. 13488, XIII-2 
C. B. 156). The Board has also held that the com- 
pensation of a master in chancery appointed by a 
Massachusetts court, paid partly by the litigants 
and partly by the county, was exempt (Chase v. 
Commussioner, Memorandum Opinion, February 14. 
1935). In Winne v. Commissioner, 27 B. T. A. 369. 
compensation paid to the petitioner as master and 
special master in chancery in handling uncontested 
divorce cases was held to be exempt, the plaintiffs 
in the divorce cases paying fees from which the 
petitioner received his compensation. In Stilwell v. 
Commissioner, (Memorandum Opinion, October 27, 
1936) the Board held that the compensation of a 
master in chancery appointed by the Superior Court 
of Cook County, Illinois, was exempt from tax. 
although the compensation was paid by the parties. 
This case is pending on appeal in the Seventh 
Circuit. On the other hand, the Board of Tax Ap- 
peals in Freedman v. Commissioner, 34 B. T. A. 956, 
has held that the compensation of an attorney for 
services rendered to the Department of Banking of 
Pennsylvania was not exempt from federal income 
tax, the compensation being paid from the funds of 
the bank. The Board said in part, 

“The basic ground for denying the petitioner’s claim to 
immunity from tax, however, is that the source of his 


income precludes any possibility of a burden on the state 
resulting from a tax thereon.” 





1 Affirmed June 14, 1937; 374 CCH $9352. 
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This case is pending on appeal in the Third Circuit. 
To the same effect is McLoughlin v. Commissioner, 
34 B. T. A. 963, involving the compensation of the 
petitioner as counsel in the Liquidation Bureau of 
the Insurance Department of the State of New 
York, which was paid from the assets of the insur- 
ance companies. The Board held that, apart from 
the doubt that the petitioner was an employee of 
the state in carrying on an essential governmental 
function, “in any event the fact of his compensation 
being from private funds and not from those of the 
state precludes the allowance of exemption from 
federal income tax.” This decision was affirmed by 
the Second Circuit. See III (infra). In Harman 
v. Commissioner, 34 B. T. A. 654, the Board sus- 
tained the Commissioner in holding that amounts 
received by an official state court reporter as statu- 
tory salary paid by the state was exempt from tax, 
but that amounts received as fees from the parties 
to the litigation were taxable. This case has been 
appealed to the Second Circuit. In Edward /1. 
Wright, 29 B.. T. A. 1267, it was held that the fees 
of a receiver appointed by a state court were not 
exempt, the receiver being neither an officer nor an 
employee of the state. The Board, in discussing the 
source of the compensation, said that while the fact 
that the compensation came from the funds of the cor- 
poration in receivership is not conclusive that the 
petitioner was not an officer of the state, it is per- 
suasive. The Wright case was followed in Abbott 
v. Commissioner, 30 B. T. A. 227; Strickland v. Com- 
missioner, 32 B. T. A. 804; Rogers v. Commissioner 
(Memorandum Decision, December 30, 1936). The 
Rogers case is pending on appeal in the Tenth Circuit. 
In /lanrahan v. Commissioner, (Memorandum Opin- 
ion, November 12, 1936) it was held that the com- 
pensation of the petitioner for services as special 
Deputy Superintendent of Banks of the State of 
Ohio, appointed to assist in the liquidation of a trust 
company, was not exempt, following Freedman v. 
Comnussioner (supra), on the ground that “since the 
petitioner’s compensation was not from the general 
tax funds of the state, but rather from assessments 
against the banks in liquidation, no burden could fall 
on the state from federal taxation of that compensa- 
tion, and, therefore, no reason for the immunity 
existed.” The Board held that another ground for 
denying immunity was that the petitioner was not 
an officer or employee of the state. The Hanrahan 
case has been appealed to the Sixth Circuit. 


It seems to the writer that the Board has not been 
consistent in its decisions as to the effect of the 
source of the compensation. In the case of masters 
in chancery and auditors, where it finds that the 
recipients of the income are officers of the state, it 
holds that the income is exempt from tax, regard- 
less of its source (Cochrane v. Commissioner; Winne 
v. Commissioner; Chase v. Commissioner; Stilwell v. 
Commissioner, supra), and yet in the case of the 
compensation for services rendered to a department 
of banking paid from the funds of the bank, the 
Board holds that the basic ground for denying im- 
munity is that “the source of his income precludes 
any possibility of a burden on the state resulting 
from a tax thereon.” (Freedman v. Commissioner; 
McLoughlin v. Commissioner, supra.) 
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III. Decisions by the Courts 


N New York Trust Co. v. United States (63 Ct. 

Cls. 100) it was held that fees received by the 
plaintiff for acting as fiduciary were not exempt, the 
court stating as one ground for its decision the fact 
that the compensation was not paid by the state but 
indirectly by the parties interested in the estates. 
In Miller v. McCaughn, 22 Fed. (2d) 165, it was held 
that the compensation of an auditor appointed by 
the Orphans’ Court in Philadelphia to examine the 
financial standing of surety companies was subject 
to federal taxation. The compensation was paid 
from funds contributed by the surety companies. 
The court said in part: 


“The compensation must not merely come to a state 
officer or employee, but it must come to him from the state, 
to be exempt. * * * A moment’s thought will bring to mind 
scores of instances in which the recipient might well be 
held to be such ‘officer or employee,’ but in which the com- 
pensation does not come directly or indirectly from the 
state, otherwise than in the sense that he would not be in 
the enjoyment of it, were it not for the relation of officer 
or employee of the state which he enjoys.” 


This case was affirmed by the Circuit Court of Ap- 
peals for the Third Circuit (27 Fed. (2d) 128) which, 
in finding that the plaintiff was neither an officer or 
employee, stated in part, 


“The exemption of state employees from federal income 
tax rests on the ground that the agencies the state employs 
in government should not be burdened by federal taxes, 
which would lessen the state’s power to employ, and com- 
pel it to pay more for the services of its employees. But 
no such reason exists in the case of this examiner. No 
power of the state is crippled or lessened by his paying 
tax on his income. Neither the state nor the court pay 


Mr. Miller.” 


In Therrell v. Commissioner (C. C. A. 5), March 
9, 1937, 88 Fed. (2d) 869, it was held that the com- 
pensation of the petitioner as liquidator of insolvent 
state banks in Florida was exempt from federal in- 
come tax. Petitioner was appointed liquidator by 
the comptroller; his duties were fixed by statute, 
and he gave bond for faithful conduct. His com- 
pensation was regulated by law but was paid from 
the assets of the banks. The court, in discussing the 
source of the compensation, said in part: 


“He becomes the representative not of the bank or its 
creditors but of the comptroller, the instrument of the 
state for executing its banking laws and doing justice to 
the bank’s creditors and stockholders in its liquidation. 
He is not chosen by the bank or its creditors, but over 
their heads. It is superficial to say that they pay him. 
The state by its officer does that out of the bank’s money, 
not by the consent of the bank or its creditors but by the 
state’s power, an exaction not unlike the levying of a tax 
for the purpose.” 


There was a strong dissenting opinion by Judge 
Hutcheson in which he said, 


“To extend the protection of that doctrine as here pro- 
posed to one who is neither an officer of the state nor its 
employee but a mere agent at the will of or contractec 
with the comptroller is, I think, not only without the sup- 
port of a single authority but contrary to the very reason 
of the doctrine invoked. That reason, that the state must 
be free from interference in the exercise of its sovereign 
powers and that if its officers and agents are subject to be 
taxed in respect of the compensation it pays them, the 
state is no longer sovereign but subject, may support the 
exemption from Federal taxation where the salaries are 
charged upon and are paid from state funds. It certainly, 
I think, does not support the exemption of the com- 
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pensation paid by banks to their liquidators out of their 
own funds, any more than its exempts the salaries, wages 
and so forth paid to the officers, agents and employees of 
the bank who are employed or retained in its service by 
and under the liquidator.” 


To the same effect is Tunnicliffe v. Commissioner 
(C. C. A. 5), decided on the same day, 88 Fed. (2d) 
873. The Board of Tax Appeals did not discuss 
the question of the source of the compensation in 
either case, but the decision went on the ground that 
the petitioner was neither an officer nor employee 
of the state. (B. T. A. Memorandum Decisions, 
June 10, 1936.) In Commissioner v. Ogden 
(C. C. A. 1), 62 Fed. (2d) 334, it was held that the 
compensation of the petitioner as auditor, appointed 
by the court under a statute, was exempt from tax, 
the court finding that he was an officer of the state, 
and it appearing that his compensation was paid by 
the county. The court distinguished this case from 
that of “non statutory auditors, generally paid by 
the parties.” In Saxe v. Anderson (U.S. D. C. So. 
Dist. N. Y., March 26, 1937, 19 Fed. Supp. 21) it 
was held that the compensation of the plaintiff as 
referee appointed by the Supreme Court of New 
York and as Special Guardian by the Surrogate’s 
Court in New York was taxable. It was found by 
the court that the plaintiff was paid by the litigants. 
In discussing Commissioner v. Ogden, (supra), the 
court said: 

“Tn that case, however, the auditor’s compensation came 
from the state itself, whereas this plaintiff was paid by 
the litigants. It is true that the source of the compensa- 
tion standing alone may not be a controlling factor; many 
governmental units still utilize officers whose compensa- 
tion is derived from fees. However, the factor is of im- 
portance and goes to the heart of the basis for exemption, 
—viz., the burden imposed upon the sovereign. There is 


no evidence here that a tax on the compensation of referees 
will in any way burden the state.” 


The court also distinguished Cochrane v. Commis- 
sioner, (supra) as it appeared in that case that the 
petitioner, as master in chancery, was appointed for 
a definite term. In Powers v. Commissioner (C. C. A. 
1) 68 Fed. (2d) 634, the court held that the compen- 
sation of the public trustees of the Boston Elevated 
Railway, paid by the railway company, was exempt 
from federal income tax, the court stating that the 
fact that “the salaries of the trustees were paid in 
the first instance by the railway company is not 
important,” and comparing the case with that of fees 
of deputy sheriffs, public administrators, deputy 
marshals and notaries public, and other officers of 
the federal or state governments which are not paid 
from the public treasury. The court further said 
that the railway company was heavily indebted to 
the state for operating deficits which had been col- 
lected out of taxation; that “the salaries increased 
the deficits, and may well be regarded as having 
been paid by the public.” The Powers case was 
reversed by the Supreme Court on the ground that 
the operation of the railway through public trustees 
was not an essential governmental function. (Hel- 
vering v. Powers, 293 U. S. 214.) In McLoughlin v. 
Commissioner (C. C. A. 2), May 3, 1937, 89 Fed. (2d) 
699, the Second Circuit sustained the Board of 
Tax Appeals in holding that the salary of the tax- 
payer as counsel for the Liquidation Bureau of the 
Insurance Department of the State of New York 





August, 1937 





was subject to federal income tax. The compensa- 
tion was paid entirely from the funds of the insur- 
ance companies which were being liquidated. The 
court left open the question of whether or not the 
taxpayer, while acting as counsel for the Liquidat- 
ing Bureau, was engaged by the state in the exercise 
of essential governmental powers, and based its de- 
cision on the ground that “Irrespective of any such 
relation to the state there can be no exemption from 
federal taxation where, as here, taxation would re- 
sult in no burden upon the governmental power of 
the state.” The court assumed that the taxpayer 
was an employee of the state, and, referring to New 
York ex rel. Rogers v. Graves, 57 S. Ct. 237, (holding 
exempt the salary of the general counsel for the 
Panama Railroad Company, wholly owned by the 
United States, and engaged in maintaining, operat- 
ing and protecting the Panama Canal), and Brush 
v. Commissioner, supra, (in which the salary of the 
chief engineer of the Bureau of Water Supply of 
New York City was held to be exempt), said “in 
each instance it could properly be said that, withii 
the old rule, there was a burden upon a governmental 
enterprise and not, as here, a taxation of the salary 
of a state employee engaged in liquidating a private 
corporation and paid out of its property.” (Italics 
supplied.) On the question of the source of the 
compensation the court further said: 

“In the case at bar the state in the exercise of its police 
power is merely using its governmental facilities without 
expense to itself to aid a private corporation in liqudating 


insolvent insurance companies in the same way in which 


chancery receivers or statutory receivers were formerly 
employed.” 


And again, 


“We do not suggest that the Supreme Court would hold 
that because a state official received his compensation out 
of fees a federal tax upon it would not be an interference 
with a state function. But whatever may be said of some 
situations where compensation is not derived directly from 
the public treasury we are persuaded that a liquidating 
agent paid wholly out of the property of an insolvent is 
not entitled to exemption.” 

The court refused to follow the majority opinion 


in Therrell v. Commissioner, supra, in the Fifth Cir- 
cuit. 


So that we now have a square conflict between 
the Fifth and Second Circuits in the Therrell and 
McLoughlin cases. As stated by the court in the 
McLoughlin case, any distinction between the two 
cases is “tenuous.” The government will un- 
doubtedly apply for certiorari in the Therrell case, 
and on account of the conflict in the circuits, it is 
believed that the Supreme Court will consent to 
review the question. 


No case has been found in the Supreme Court 
where the question of the source of the compensa 
tion has been discussed. 


IV. Conclusion 


NCE it is established that the immunity exists, 
“it is not affected by the amount of the par- 
ticular tax or the extent of the resulting interfer- 
ence, but is absolute.” Indian Motocycle Co. v. 
United States, 283 U. S. 570, 575, but “it must ap- 
(Continued on page 499) 
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Practical difficulties en- 
countered in attempting 
to apply the tax on un- 
distributed profits 







distributed profits is that the subject of the 

tax is so uncertain because we are not dealing 
with something real, definite or tangible. Some- 
times in simple transactions we can identify particu- 
lar dollars as representing gain, profits or income. 
Generally in business affairs we cannot do so, 
but must resort to theory and estimates, with 
much depending on who makes the estimates. We 
have not yet finished litigation under the 1917 Act, 
and have twenty years of subsequent legislation still 
to litigate. The Treasury is continually amending 
or revoking decisions it has previously made as to 
what constitutes taxable income. So we have the 
very real difficulty that no one knows just what it 
is that we are trying to tax. 

Next, we have the difficulties of trying to write 
into law the provisions for taxing this unponderable, 
unreal and uncertain thing we call income, gain or 
profit. Grant that neither the Treasury nor Con- 
gress wishes to impose such a tax as will really hurt 
or retard business. Purely from a selfish standpoint, 
the government cannot afford to dry up the very 
sources from which it hopes to derive its revenues. 
Directly or indirectly, government revenues come 
from business activity, business employment and 
business profits. I think we suffer not so much 
from a desire of those in our government to hamper 
and hurt business as we do from their lack of under- 
standing of the effect which the laws they enact, the 
rulings they make and the procedures they adopt 
will have upon business. 


(i fundamental difficulty with a tax on un- 


Indefinite, Uncertain Language 


E DO not always select for legislative or gov- 

ernmental positions those who best under- 
stand business conditions, operations and problems. 
So those who draft and pass our tax laws do not 
always have very clear conceptions of the problems 
to be dealt with in a tax law and naturally the law 
is not so well planned and phrased as we might 
wish it to be. Indefiniteness and uncertainties of 
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concept are apt to be reflected in indefiniteness and 


uncertainties of language. There is much of this 
uncertainty in our undistributed profits tax law. 


These uncertainties are not very serious if tax 
rates are low. Our 1% income tax rate of 1913 
raised no great practical difficulties. Neither the 
government nor the taxpayer was much concerned 
with exact determinations. If the taxpayer’s ac- 
counts were honestly kept, with reasonable consist- 
ency, they were generally accepted. There was 
little dispute as to technicalities. Such disputes as 
arose could usually be settled on the broad prin- 
ciples of equity. Rarely were the amounts involved 
sufficient to merit extended contest. So in the pre- 
war years our income tax presented no very serious 
practical problems of administration or business ef- 
fect. All this was changed when the wartime rates, 
running to 60% and 80% were imposed. The tax- 
payer could ignore the 1% tax in planning his busi- 
ness affairs. He could not afford to ignore the effect 
of a 60% or 80% tax rate, as many who did ignore 
it found to their sorrow. At the 1% rate, it was 
not very important whether the law was carefully 
and consistently drawn, whether Treasury regula- 
tions or an examiner’s determinations were wholly 
correct, and neither the Bureau nor its employes 
were attempting to make fine distinctions; nor was 
there inducement for them to try to do so. With a 
60% rate, it was vital that the law should be care- 
fully phrased, interpreted and applied. The possible 
interpretation which might be placed on a word or 
a comma might mean a finding of additional income, 
of which 60¢ of every dollar would go to the govern- 
ment. Many of us can remember the chaos which 
arose in trying to impose on income, which could 
not be determined exactly, high rates of tax to be 
fixed according to a theoretical definition of invested 
capital, which no one could measure and which had 
no relation to earning power. Only the wise ad- 
ministration of then-Commissioner Roper saved the 
government from a complete breakdown of its rev- 
enue system, and only that administration and the 
ultimate repeal of the law prevented an almost com- 
plete paralysis of business. In referring to this, I 
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do not wish to enlarge the field of this article, 
but I do want to illustrate how much the practical 
problems depend on the rate of tax. Each step 
upward in the scale of tax rates raises a new set of 
problems or magnifies the problems which might 
be ignored at a lower rate. 


Practical Difficulties 


N OUR present law imposing a surtax on undis- 
tributed profits, there are these inherent defects ; 
—the subject of the tax is uncertain, the law im- 
posing the tax is not clearly conceived and ex- 
pressed, and the rates are high. So we have many 
practical problems. Some of these I shall mention. 


1. Net Income 


We have imposed a normal tax on a statutory net 
income somewhat arbitrarily defined. Having 
adopted this as a basis for the normal tax, it is like- 
wise adopted as a basis for undistributed profits tax. 
Even though we say that the normal tax shall be 
imposed without taking into account capital losses 
suffered within the year, losses suffered in prior 
years and other disallowances or exclusions, it does 
not follow that this should be the basis for an un- 
distributed profits tax. Unfairness under a 15% tax 
rate may become a grievous injustice under an addi- 
tional 27% rate. The mere matter of an additional rate 
is important, wholly apart from the differences in 
principle of the law. 


2. Capital Losses 


A corporation with $100,000 net income may have 
$100,000 of capital net losses which it cannot deduct. 
Unless it has some prior surplus of earnings which 
it can distribute, it must pay the full undistributed 
profits tax on its $100,000 net income. Even though 
it had a paid-in surplus or could create some form 
of capital surplus which under the State law it might 
distribute, it could not pay a “dividend” within the 
definition of Section 115 of the Act and so could not 
receive the dividend credit. For its misfortune in 
sustaining a capital loss, the business is subjected 
to a high tax. 


3. Gain on Retirement of Bonds 


Under existing rulings, the repurchase by a cor- 
poration of its bonds for less than their face value or 
issuing price gives rise to a taxable gain to be in- 
cluded in net income. Yet rarely will this be a gain 
which the corporation could distribute. Generally, 
the repurchase by a corporation of its securities at 
a discount is because it has been sustaining losses 
which will have served to wipe out any prior surplus 
and even create an impairment of its capital. The 
corporation with a deficit may barely break even on 
current operations but retire, in accord with sinking 
fund provisions, bonds which it can repurchase at a dis- 
count. It has taxable income. It is bad enough for 
it to have to pay a normal tax thereon. It seems 
grosslv unfair to require it to pay an additional un- 
distributed profits tax on an amount which it can 
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neither legally nor practically distribute to its stock- 
holders. 


4. Deficits Due To Prior Losses 


The corporation which has continued its business 
with losses through the depression may show, in 
the current year, some income which only partly 
offsets its prior losses. Because of its deficit it can- 
not distribute this income to its stockholders unless 
it had a prior accumulation of earnings which would 
offset its losses in the depression. Many, if not 
most, businesses which have continued their opera- 
tions through depression years have done so recog- 
nizing that they could not hope for current profits 
during the depression period. ‘They have continued 
to operate because of their expectation that the 
profits of future years would offset their present 
losses. The losses thus sustained in keeping the 
business going, maintaining its organization, sus- 
taining its employment, keeping up its relations 
with customers, may rightly be considered by the 
business man as part of the costs to him for profit- 
able business of the future. Only on this basis is 
he justified in incurring them. We well recognize 
that in a seasonal business the costs and losses of 
the off-season are proper deductions from the profits 
of the busy season, so long as the two fall within a 
single year. We now refuse to recognize in our tax 
law that the operating loss of one year is actually 
part of the costs for profits of future years. General- 
ly, we consider praiseworthy the organization which 
kept its business going through the depression even 
though it incurred losses which it hoped to make 
good out of future profits. Yet we have a tax law 
which imposes a heavy tax on the profits which that 
business cannot distribute because of the losses thus 
sustained. 

A business, if such there be, that can count on a 
certainty of profit every year will not suffer from 
this. A business subject to fluctuations, with profits 
in some years and losses in others, is definitely im- 
periled. No sensible person looking for reasonable 
investment is going to put his money into a busi- 
ness which will have to distribute all profits without 
deduction for losses, or be subjected to a heavy tax 
on the amount of its losses, except where he sees an 
unusual opportunity of extraordinary profits. It 
would be entirely unsound finance. 


What I have said as to the business which sus- 
tained losses during the depression, applies equally 
to the newly established business which must sus- 
tain a period of loss before it can begin to make 
profits. I do not question the power of the govern- 
ment to impose such a tax and to enforce it against 
those who may subject themselves to it. This it 
can do if it wishes, but it cannot,—under our system 
of government at least,—force the business man to 
place his investments in, or give his time, energy OT 
abilities to a business, if this does not seem to him 
a reasonable or sensible thing for him to do. 


5. Payments of Indebtedness 


Our law contains a provision giving limited rec- 
ognition of the principle that earnings which must 
be applied in payment of indebtedness should not 











August, 1937 


be subject to the undistributed profits tax, but this 
is applied only to certain types of contracts so nar- 
rowly limited that few can obtain any benefit of this 
allowance. The practical situation may as effective- 
ly prevent the use of earnings for payment of divi- 
dends as would any particular type or form of 
contract. The bond indenture which requires a spe- 
cific annual payment into the sinking fund may as 
effectively prevent the payment of dividends from 
earnings as if the indenture were such a contract as 
is specified in the law. The mere existence of in- 
debtedness may in itself effectively preclude pay- 
ment of a dividend. 


6. Stock Dividends 


It is urged that corporations which are unable to 
distribute cash could get their credit through pay- 
ment of stock dividends. Yet this whole matter of 
taxability of stock dividends is so shrouded in 
mystery that not even the Treasury Department it- 
self will try to say just what are the taxable stock 
dividends which will give rise to a dividend paid 
credit. Nor is there any provision whereby the 
Treasury Department will determine in advance the 
amount of credit which might be allowed on any 
stock dividend even if it is determined to be a tax- 
able dividend. 

Do not misunderstand me. Sometimes the stock 
dividend does furnish relief. Sometimes the cor- 
poration may get relief through a dividend paid in 
notes. Sometimes the situation may be met by a 
recapitalization, but often these are not practicable 
remedies. In some cases contracts or agreements 
serve effectively to bar any of these measures. In 
other cases the corporation’s credit standing would 
be ruined if it distributed a stock dividend or issued 
notes to its stockholders as a distribution to them 
of earnings which in fact had been applied to sinking 
fund redemptions or other debt payments. 

Even though the state law might permit payment 
of a stock dividend, and even though it might be a 
“taxable dividend,” the market value of stock thus 
issued by a corporation subject to a heavy load of 
debt might be so low as to give no practical relief. 


7. Issuance of Notes for Dividend Purposes 


Generally, the issuing of notes for dividends is 
but postponing the evil day of reckoning. This is 
true whether the notes are issued as a dividend to 
stockholders or whether notes are issued to borrow 
cash which can be distributed as a cash dividend. 
They pile up a debt of the corporation for future 
payment. Unless the corporation can reasonably 
hope to sell stock to raise additional capital or un- 
less it expects to reduce its assets so it may thus 
pay off its liabilities, it must count on future earn- 
ings to be applied to pay off the debt thus created. 


8. Responsibility of Directors as to Dividend Pay- 
ments 


Tam not an attorney and cannot attempt to speak 
ot the actual liabilities which directors may incur 
lor dividend payments, but I can say that directors 
do not always have an easy decision to make, even with 
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the best of legal advice, when they are faced with 
the alternative of paying the tax or distributing to 
stockholders funds which in their opinion are re- 
quired for the proper conduct of the business of the 
corporation ; or having the corporation incur liabili- 
ties which in their judgment it is not prudent for 
the corporation to incur. 


Let me give a concrete illustration of the practical 
questions with which directors are faced in deciding 
whether they should distribute funds which they be- 
lieve the corporation ought to retain for the reason- 
able needs of its business or whether, by failure to 
make such distribution, they will cause it to be 
obligated for a tax which in their opinion it should 
not be required to pay. (This is an illustration 
drawn from fact, simplified to bring out only a few 
of the many points which had to be considered, and 
with amounts somewhat changed.) 


In November, 1936, the directors had an estimate 
made of the corporation’s probable income for the 
year and of its probable cash requirements. Income 
was estimated at $300,000. The managers wanted 
the entire amount retained for actual business uses 
they wanted to make of the funds,—some additional 
construction, machinery and equipment, an increase 
in quantity of inventories and increased costs of the 
materials, other increases in working capital and a 
sales campaign they wished to engage in. How- 
ever, they had to recognize that the business did not 
make 27% profit on its goods and could not hope to 
make a profit equal to the tax on such funds retained 
in the business. So the directors pared down the 
estimates to the minimum of $120,000 of the year’s 
earnings which the corporation had to retain if it 
expected to keep its business going successfully. 


Every business man will recognize that this was 
not a situation where the corporation had its 
$300,000 of income for the year represented by a 
$300,000 bank account from which it was proposed 
to take $120,000 of cash as an additional fund for 
use in the business. The $120,000 was an amount 
which, as the year progressed, had been used in the 
business. The question as it was faced in November 
became one of possible withdrawal of funds from 
business use without irreparable damage to the busi- 
ness—not one of investing additional funds for 
which the tax charge would be more than the ex- 
pected profit. 


So the directors figured on what dividends they 


could pay after meeting their tax liabilities, with a 
result as follows: 


Net micome:............ $300,000.00 
NOFfM#al fax jo. ss cases 43,840.00 
Adjusted net income _. $256,160.00 
Dividend paid 110,000.00 
Undistributed net income $146,160.00 
Undistributed profits tax: 

$25,616 @ 7% =—....... $1,793.12 

25:616 @ 12% = ...... 3,073.92 

51,232 @ 17% = 8,709.44 
43,696 @ 22% = 9,613.12 23,189.60 
Balance remaining to the cor- mn 
EE Fei Ao id Aerie sree $122,970.40 



































































































































































































































































































450 THE TAX MAGAZINE 






The corporation thus had to pay an undistributed 
profits tax of $23,000 to retain $123,000 for the needs 
of its business. The tax was practically 18% of 
the amount retained, with considerable question 
whether the retention of that money would mean an 
18% profit to the corporation. Actually, the board 
had left this matter until practically the end of the 
year. It then found itself in a jam where it could 
hardly effect retrenchments without serious damage 
to its business. 


But this 18% was not the worst. There was 
$43,696 of the undistributed net income on which 
the tax was $9,613. In other words, there was 
$34,000 of this amount which required payment of 
$9,613 tax to retain—a tax of practically 30% on the 
amount retained. The corporation could not hope 
to make 30% profit on funds employed in its busi- 
ness. It could not make this profit on goods pur- 
chased for its inventory, nor on money spent for 
machinery and equipment. Only the fact that the 
corporation could not curtail its present program 
without serious damage induced the directors to pro- 
ceed under the necessity of paying this tax. I leave 
to you the question of whether those directors would 
intend to get in a similar jam at the end of next 
year. Perhaps they might be willing to pay a 7% 
tax for money to be used in the business, but we 
cannot expect them deliberately to head for a situa- 
tion in which the tax cost would be more than the 
expected profit. 

Perhaps there was some way in which a taxable 
stock dividend might have been paid, but the cor- 
poration only had one class of common stock out- 
standing. A dividend in common stock would not 
have been a taxable stock dividend. Perhaps a 
dividend in preferred stock would have given them 
a dividend paid credit, but no one seemed ready to 
give them assurance of that. An issue of notes or 
the borrowing of funds would only have deferred 
the evil days. I am not trying to say there was no 
possible relief they might have found. I am simply 
pointing out the problem they faced and the effect 
of their decision. 

If a business does not spend the money for addi- 
tional inventories, those who supply these materials 
lose that business and we must expect them in turn 
to make their curtailments. The machinery and 
equipment manufacturers who lose their sales will, 
in turn, curtail on their purchases and their labor 
expenditures. The abandonment of a selling cam- 
paign means that some people will not be employed 
and other expenditures will not be made. There is 
a definite pressure here against the expansion and 
development of business and employment. 

There is another point to be noted. We seem to 
be in a period of increasing cost and increasing 
prices. Suppose the inventories of a business are 
$500,000. If prices go up 10% the same quantity of 
goods will call for $50,000 more tied up in inventory. 
If the additional $50,000 is not available, the alter- 
native would be to reduce the quantity of goods in 
inventory to keep it within the amount available. If 
the tax rate is higher than the expected margin of 





profit from handling the goods, or is a substantial 
percentage of that profit, we must expect curtail- 
ment which means reduction in volume of purchases, 
in volume of labor and in other expenditures, and 
also presumably in the amount of future profits, and 
a curtailing of government revenues all along the 
line. 

As to some of these problems we can brush aside 
any thought by the government as to the welfare 
of taxpayers and their interests, except as the gov- 
ernment may have its own selfish interest in them 
for the revenues it may draw from them and their 
efforts. If and to the extent that the government 
makes business transactions unprofitable, it loses the 
revenues which might come from them. Tempo- 
rarily, the government may gain because it takes 
time for taxpayers to understand the new tax and 
to adjust their affairs to it, but the temporary gain 
in government revenues may be more than offset by 
the long-time loss. 


It is an easy thing to write tax laws which on 
paper will show immense revenues to accrue to the 
government, but “the power to tax involves the 
power to destroy”. If the tax imposed leaves no 
incentive to the taxpayers to engage in business, 
there will not be the profits to be taxed and the 
government will not receive its revenues. We do not 
need to go to the point where taxes become more 
than the amount of expected profits. If the tax 
seriously threatens the business profits or is an ob- 
struction to the ready conduct of business, or even 
if it merely serves as an element of worry and dis- 
turbance, it may serve to curtail the revenues. 

It is fundamental in business to make it as easy 
as possible for customers to purchase goods. The 
merchant, to increase his sales, does not try to place 
impediments in the way of his customers. Some- 
thing of this thought might well find its way into our 
plans for taxation and government revenues. 

Again, I may turn to business and point out that 
the merchant who wants to increase his sales and 
the volume of his business does not do so by raising 
his prices to a point where there will be no induce- 
ment to his customers to purchase. It is not gen- 
erally the highest priced goods that yield the largest 
profits. There is more aggregate profit on the 
Chevrolet than on the Cadillac; on the Ford than 
on the Lincoln. Wrigley made millions in chewing 
gum at a penny a stick. Woolworth’s great wealth 
came from 5¢ and 10¢ sales. This, then, is a basic 
difficulty with our undistributed profits tax. It 
hampers and obstructs the flow of business from 
which large government revenues are expected to 
come. It tries to raise at high rates an amount in 
revenues which could only be expected to come from 
a large volume of business taxed at more reasonable 
rates. ’ 

There are many other practical difficulties which 
might be mentioned and which I hope will be cor- 
rected, some of them perhaps even more important 
than those to which I have referred. But there 1s 
one concluding point I want to bring out. 


(Continued on page 498) 
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VERYBODY but the anarchist admits that we 
E need a government, but nobody likes to pay 
for it. Hence the question as to who shall bear 

the burden of taxes is a continuously live one. 


The Single Tax on Economic Rent 


N THE 1880's great interest was aroused by the 

argument of Henry George for the abolition of all 
taxes save one, which was to be the Single Tax 
on economic rent. Economic rent was defined as 
the income from land as such, the income from all 
improvements in or on the land being excluded. It 
is said that George’s book, Progress and Poverty, 
(which, by the way, had great difficulty in finding a 
publisher) sold more copies than any book save the 
3ible. Whether or not this statement is true, there 
is no question that tremendous interest and feeling 
were aroused by his proposal. 

Most people then felt, however, and they still 
feel, that while it is just that land or income from 
land should be taxed, it is not just that other forms 
of wealth and income should be wholly exempt. In 
the minds of most people this common objection is 
not at all well thought out. None the less, it has 
in it a clue to the real objection, which is that the 
Single Tax, while rightly proposing the taxing of 
one economic surplus, overlooks the existence of 
other economic surpluses which ought also to bear 
their shares of the burden of government. 


Objections to the Single Tax 


HE objections to the Single Tax, like those to 
any other tax, may be classified as either theoretical 
or administrative. The first has to do with such funda- 
mental questions as whether a tax is unjust and 
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repressive on individuals and enterprise, and the 
administrative questions have to do with problems 
such as whether a tax can be levied and collected 
without unreasonable evasion and avoidance. For 
no matter how sound a tax may be fundamentally, 
if it cannot be administered it must be rejected. 

Here we shall not be concerned with adminis- 
trative questions regarding taxes, but with the 
fundamental theory as to who should pay them. 
‘There is no doubt that the Single Tax would bring 
with it many grave administrative problems, notably 
that of accurately separating land values from the 
values of the improvements on and in the land, But 
this administrative argument cannot be a conclusive 
one for the simple reason that any important tax— 
and by “important” tax is meant any levy which, 
like the income tax, the general property tax, or 
the sales tax, is capable of yielding large revenue— 
inevitably raises many difficult administrative prob- 
lems. A weakness which is true of each of several 
alternatives cannot be used to dispose of any one 
of them. In fiscal matters as elsewhere it is 
important to guard against what has been called the 
“fallacy of objections”’—the error of objecting to a 
proposal on grounds which are equally true of the 
alternatives. It is not, therefore, that administrative 
troubles are small, but that they are better under- 
stood and less fundamental than theoretical ones, 
that leads to their omission here. 


The most fundamental ground for objecting to 
the Single Tax proposal, as well as to most of our 
existing taxes, is not administrative, therefore, but 
because of innate injustice and repressiveness. 


With the exception of a very few ascetics, every- 
body grants the desirability of the production of 
large amounts of commodities and services. It is 
obvious that before this desired production can come 
about, certain materials have to be supplied and 
certain acts performed. Economists generally agree 
that the necessary functions to be performed are 
the supplying of land (including natural resources), 
the creating of capital, the supplying of initiative or 
enterprise, and working. Income results from pro- 
duction, or, in other words, from the performing of 
the functions mentioned. But it should be noticed 
that the income actually received by an individual 
may be more than enough to persuade him to do 
his part towards production. 


Necessary and Surplus Incomes 


N RECENT years, the federal income tax has made 

a distinction between “earned” and “unearned” in- 
come, the former being defined as income from per- 
sonal services, and unearned income being defined 
as that from property. But a more satisfactory dis- 
tinction would hinge upon whether or not a socially 
valuable service was returned for the income re- 
ceived. Then earned or necessary incomes would 
be those necessary to induce the performance of 
some socially worthwhile function essential to pro- 
duction. All other incomes, or those above the 
amounts necessary to induce such supplying of 
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capital, labor, or enterprise, could be called unearned 
or surplus incomes. Because the words “earned” 
and “unearned” have been pre-empted by the federal 
income tax law for another meaning, it is probably 
better to use the terms “necessary income” and 

“surplus income” to designate the functional dis- 
tinction drawn above. 


Classification of Functional Income 


ROM the functional point of view, how many dif- 

ferent kinds of income are there? The usual 
classification made by economists gives a type in- 
come for each of the factors contributing to produc- 
tion. Thus for labor there is wages; for capital, 
interest ; for land, economic rent; and for enterprise, 
profits. In addition to the four named, one might 
mention inheritances, gifts, and pensions as forms 
of income not conveniently fitting into the cus- 
tomary classification. Pensions may generally be 
thought of as deferred wages, and hence perhaps 
do not need to be put in a separate class. Logically, 
inheritances and gifts are forms of income, though 
they are windfalls or irregular income. It is true 
that our present income taxes do not include gifts 
and inheritances, which are separately taxed, but 
that is due to the peculiar definition of income 
adopted by our legislators, and is not essential—a 
fact which is shown by the inclusion of these items 
in the 1894 United States income tax. Inheritances 
and gifts are essentially the same except as to the 
time of the gift’s being made. That is, one is a gift 
between living persons, while the other is a gift to 
be effective after a certain event, namely, the death 
of the donor. 


There are, then, half a dozen forms of income of 
which economic rent is only one, and it is interest- 
ing to note that all of them contain more or less of 
functional surplus. The Single Taxers were right 
in their desire to concentrate taxes upon surplus, but 
mistaken in their analysis of that surplus. Instead 
of only economic rent being a functionally unneces- 
sary income, inheritances and gifts, and parts of 
some interest, wages, and profits, are just as truly 
surplus. Remember that in each case the criterion 
as to whether a given income is a functional cost 
or surplus is whether or not it is necessary for 
society to pay that income to some individual to get 
some socially desirable function performed. From 
this point of view, the Single Taxers are right in 
saying that the private receipt of economic rent is 
unnecessary to the supplying of land, for the land 
would be there whether there were landlords or not. 
The value of land (remembering that the value of 
improvements on or in the soil is excluded when 
we speak of land) is due either to nature or society. 
That is, land may have value either because of its 
natural endowment of fertility, mineral content, 
climate, etc., or because of the concentration of 
population—in other words, because of the great de- 
mand for the use of that land. The second reason 
is especially important in the case of urban land. 
In any case, the particular person who happens to 
own the land cannot be said to have created its 
value, once the value of improvements is specifically 
excluded from the value of the land. 
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Land Not the Sole Source 
of Economic Surplus 


O FAR we can go with the Single Taxer in his 

argument, but no further, for he sees in the income 
from land the sole source of the economic surplus 
to which reference has been made. Just as the pay- 
ment of economic rent is unnecessary to keep pro- 
duction going, so is the same true of windfall types 
of income, that is, gifts and inheritances. In rare 
instances, of course, it might be shown that some- 
one had bent himself to productive effort because, 
not of a wage or salary expectation, but to please 
someone from whom there was the possibility of 
obtaining a gift or bequest. But these exceptions 
are so small in number that the contrary may safely 
be said to be the rule. 

In the case of the remaining forms of income— 
interest, wages, and profits—we cannot generalize 
and say that they are so largely surplus. But 
economists are agreed that a considerable portion of 
these payments is not necessary for the maintenance 
of production. While the institution of loan interest 
appears to be necessary to induce adequate saving 
in an economy based on private initiative, it does 
not follow that all interest actually paid is necessary. 
That is, a man often would be willing to save for 
a three per cent return if he could get no more, but 
the conditions of the money market may enable him 
to obtain six per cent. In this case half of the 
interest received may be said to consist of function- 
ally necessary interest, and half of surplus or 
socially unnecessary interest. 


Taxation of Alternate Surplus Incomes 


\ HAT is true of interest is true also of wages, 

and also of salaries, fees, and commissions which 
are included within the economist’s definition of wages. 
For instance, if alternative surplus incomes were 
equally taxed, there is no reason to believe that high 
priced crooners would warble less sweetly, or that 
equally high priced Hollywood stars would “emote” 
less effectively, if a large part of their incomes—a 
much larger part than at present—were taken in 
taxes. If it were found that an actor or a writer or 
any other worker would act or write or work just as 
well if nine-tenths of his income were removed, 
then that nine-tenths could truthfully be said to be 
socially unnecessary or surplus income, and would 
be as equally fit an object of taxation as economic 
rent. In actual practice it would not be necessary 
for taxes to'take nine-tenths of any income to supply 
the government’s needs, but none the less that nine- 
tenths which was surplus should form the base of 
taxation rather than the whole ten-tenths of the 
income. What portion of the surplus part of income 
would need to be absorbed in taxes would depend 
upon the revenue requirements of the governments 
doing the taxing. 

Much of profits also it is not necessary for us 
to pay, even in our competitive, capitalistic sy stem. 
While under that system a large part of profits is 
necessary to stimulate enterprise and to induce men 
to undertake the risks inherent in business, yet in 
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HE recent decision of the New York Court of 

"| Appeals in Estate of Katherine H. Brown, 274 

~ N. Y. 10, decided on April 27, 1937, gives promise 

of becoming one of the most important cases on the 

question of the situs of intangibles for transfer 
inheritance tax purposes. 

The situs of intangible personal property for 
various tax purposes is perhaps the most significant 
tax question which is securing the attention of the 
courts today. This may be aptly illustrated by 
reference to a few of the recent decisions of the 
United States Supreme Court. 


Review of Recent Cases 


N Wheeling Steel Corporation v. Fox et al., 56S. Ct. 

773, decided May 18, 1936, the court discussed 
“commercial domicile” of intangibles with reference to 
ad valorem property taxes laid by West Virginia 
upon accounts receivable and bank deposits of the 
Wheeling Steel Corporation, organized under the 
laws of Delaware. The court held that although a 
state cannot tax property beyond its borders, never- 
theless, intangible personal property may acquire a 
local situs which subjects it to taxation within the 
state. The intangible personal property of a corpo- 
ration cannot be said to have its legal situs in the 
state of incorporation when such property has 
actually acquired a business situs elsewhere. If a 
corporation maintains only the necessary statutory 
office in the state of incorporation and conducts its 
business from general offices located in another state, 
it establishes a “commercial domicile” at the place of 
its general offices and intangibles arising from busi- 
ness operations at the general offices acquire a tax- 
able situs there. 

In People ex rel. Whitney v. Graves et al., 57 S. Ct. 
237, decided January 4, 1937, the court held that the 
gain derived by a broker residing in Massachusetts, 
trom the sale of a membership in the New York 
Stock Exchange constitutes income from a business, 


* 4° 
Attorney at Law, Chicago. 


The Changing Law of Situs 


Recent case in New York Court 
of Appeals significant in effect 
on taxation of revocable trusts 
for inheritance tax purposes 


By JULIAN M. LAMBERT* 


trade, profession or occupation carried on in New 
York and is subject to the New York income tax 
law. The dominant attribute of the membership so 
links it to the situs of the Exchange as to localize 
it at that place and so bring it within the taxing 
power of New York State. 


In People ex rel. Cohn v. Graves et al., 57 S. Ct. 466, 
decided March 1, 1937, the court held that rents 
received from real estate and interest from mort- 
gages on real estate may be income taxed to the 
recipient at the place of his domicile (New York), 
irrespective of the location of the land in another 
state (New Jersey). In the course of his opinion, 
Mr. Justice Stone said: “It would be pressing the 
protection which the due process clause throws 
around the taxpayer too far to say that because a 
state is prohibited from taxing land which it neither 
protects nor controls, it is likewise prohibited from 
taxing the receipt and command of income from 
the land by its resident, who is subject to its con- 
trol and enjoys the benefits of its laws. The imposi- 
tion of these different taxes, by the same or different 
states, upon these distinct and separable taxable 
interests, is not subject to the objection of double 
taxation, which has been successfully urged in those 
cases where two or more states have laid the same 
tax upon the same property interest in intangibles 
or upon its transfer at death. Safe Deposit & Trust 
Co. v. Virginia, 280 U. S. 83; Farmers Loan & Trust 
Co. v. Minnesota, 280 U. S. 204; Baldwin v. Missouri, 
281 U. S. 586; Beidler v. South Carolina Tax Commis- 
sion, 282 U. S. 1; First National Bank of Boston v. 
Maine, 284 U. S. 312. These considerations lead to 
the conclusion that income derived from real estate 
may be taxed to the recipient at the place of his 
domicile, irrespective of the location of the land, and 
that the state court rightly upheld the tax.” 

In Ajax Pipe Line Co. v. Smith, 57 S. Ct. 670, the 
Supreme Court on March 29, 1937, denied certiorari. 
The Eighth Circuit Court of Appeals had held (87 
Fed. (2d) 567) that bank deposits in New York City 
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belonging to a Delaware corporation doing an inter- 
state oil pipe line business across Missouri and 
having its corporate officials, its only general office 
and its business books and records located in Mis- 
souri, from which office all active operations were 
conducted, except the making of contracts for the 
transportation of oil and the collection and deposit 
of money therefor, have a business situs in Missourt 
for taxation purposes. 

In First Bank Stock Corporation v. State of Minne- 
sota, 57 S. Ct. 677, decided April 26, 1937, the court held 
that shares of stock in foreign state banks (Montana 
and North Dakota) owned by a Delaware corpora- 
tion doing business in Minnesota and which are held 
and used in Minnesota in connection with the corpo- 
ration’s business activities acquire a “commercial 
domicile” and taxable situs in Minnesota. 


Estate of Katherine H. Brown 


lr WILL be noted that none of the above cases in- 
I volved inheritance or estate taxes. They never- 
theless have an important bearing on the law of situs 
of intangibles for taxation purposes and therefore 
cannot be ignored in discussing inheritance or estate 
tax problems. To these cases should now be added 
the decision of the New York Court of Appeals in 
Estate of Katherine H. Brown, supra. 

The facts in the Brown case may be stated briefly. 
INatherine H. Brown, in 1924, was, and for many 
years had been, domiciled in Colorado. She trans- 
ferred about a quarter of a million dollars worth of 
intangibles to the Denver National Bank of Denver, 
Colorado, to be held in trust. The indenture pro- 
vided that the income was to go to the decedent’s 
daughter for life, remainder to her children. The 
settlor reserved the right to revoke the entire trust 
at any time or to amend or alter any of its provi- 
sions including the right to remove the trustee. The 
settlor died in 1931, a resident of New York, without 
having revoked the trust. It was admitted that she 
was domiciled in New York at the time of her death. 

The executors admitted that the trust, being 
revocable, was subject to inheritance or estate tax 
upon the death of the settlor. They paid an inher- 
itance tax to the State of Colorado based upon the 
value of the trust as of the date of death. Since 
there was property located in New York, her will 
was also probated in New York County and the 
State Tax Commission attempted to include the 
value of the trust corpus in the gross estate for the 
purpose of the New York estate tax. Upon the 
theory that such intangibles were subject to tax at 
the domicile of the decedent, the Surrogate’s Court, 
153 Misc. 70, held that the corpus was taxable in 
New York. The Appellate Division (290 N. Y. S. 
125) affirmed the Surrogate without opinion. Upon 
appeal the New York Court of Appeals rendered its 
very important opinion reversing the Surrogate and 
holding that, assuming the decedent’s domicile to 
be in New York at the time of her death, the trust, 
despite its revocable nature, had an actual situs in 
Colorado and therefore it could not be included in 
the decedent’s gross estate in New York for estate 


tax purposes, but could only be taxed at the domicile 
of the trustee. 





Taxpayer’s Argument 


N A long, elaborate and very able brief, the attor- 
ney for the appellants (the estate) argued that the 
issue involved was a new one,—that the law of situs 
had undergone great changes in recent years and 
that the fiction of “mobilia sequuntur personam” was 
not the absolute rule as to the taxation of intangibles, 
but that the maxim had to “yield to established fact 
of legal ownership, actual presence and control else- 
where.” The appellants argued that beginning with 
Frick v. Pennsylvania, 268 U. S. 473, the Supreme 
Court of the United States has set up the following 
rules of law: 
“Rule A. The taxing power of a State is co-extensive 
with its sovereignty. No State may tax anything not 


within its jurisdiction without violating the Fourteenth 
Amendment. 


“Rule B. The requirement that the taxing State must 
have jurisdiction over the thing taxed is the same whether 
the tax is a transfer or excise tax or a direct property tax. 
The jurisdictional requirements as to both taxes are the 
same. An estate tax cannot be measured by property 
which the State cannot tax directly. 


“Rule C. Intangibles like tangible personalty and rea! 
estate constitutionally can be subjected to a death transfer 
tax by one State only.” 


From these rules, which were elaborately annotated 
with the recent cases, the appellant proceeded to 
argue that the trust at the time of its creation 
acquired an actual and permanent situs in Colorado, 
analogous to the actual situs of tangible personal 
property; that this situs (involving ownership, loca- 
tion, control, protection, etc.) was in no way affected 
by the removal of the settlor several years later to 
New York; that the trust or its transfer could not be 
constitutionally subjected to a death transfer tax in 
New York; and that if the New York statute was 
to be construed so as to impose a death transfer tax 
upon the Denver trust fund, then the statute was 
violative of the due process clauses of the New York 
and Federal constitutions. 


State Tax Commission’s Argument 


HE brief of the New York State Tax Commission 

set forth that Article 10-C of the Tax Law pro- 
vided for including in the gross estate of a resident 
decedent his intangible property including transfers 
made during lifetime with the right to alter, amend 
or revoke. In support of the constitutionality of the 
statute a long line of cases was cited attempting to 
demonstrate that the situs of a revocable trust for 
tax purposes was at the domicile of the settlor. 


Opinion of the New York Court of Appeals 


T HE opinion of the Court of Appeals was without 
I dissent. In the original opinion the court held that 
the domicile of the decedent in New York at the 
time of her death was not proved from the fact that 
there was evidence that she resided in New York 
State at the time of her death. However, domicile 
in New York was admitted and on June 11, 1937, in 
denying a motion for a rehearing the Court of Ap- 


August, 1937 











August, 1937 


peals modified its original opinion to show that the 
question of domicile was not raised in the case. 


The opinion, then, rests squarely on the question 
of the taxable situs of the revocable trust. In the 
course of its opinion the court said: 


“Assuming that domicile in New York State was estab- 
lished, the trust estate is still not taxable within the State of 
New York, because the trust estate had a fixed situs within the 
State of Colorado. It will again be noted that the trust 
was created by a resident of the State of Colorado, while 
domiciled therein; that the trust indenture with the corpus 
of the trust was deposited with the Colorado trustee, whose 
domicile and residence were in Denver, Colorado; that the 
trust estate has remained and been administered in Denver, 
Colorado, since its creation in 1924; that the intent of the 
settlor was that the trust res should be and remain in the 
State of Colorado and there be administered both before 
and after her death; that its location has never changed; 
that there has been no change in the terms or character 
of the trust or of the obligations of the trustee since its 
creation; and that no such change could be made except 
at the domicile of the trustee. Under what circumstances 
could intangible property have a more certain and fixed 
status and location?” 


After citing and reviewing a rather long list of 
cases the court continued: 


“Respecting jurisdiction over the thing taxed, there can 
he no distinction between general property and inheritance 
taxes. We cannot follow the fiction, as respondent desires, 
that the inheritance tax is not imposed on the trust prop- 
erty. Theoretically, that may be so. Practically, it is 
not so. It is, of course, the right to succession that gives 
the opportunity to tax. But the practical consideration 
remains that it is the value of the property to which title 
or interest passes that lays the basis for the tax. Fiction 
and fancy theories have been advanced and attempt has 
been made to engraft them into tax laws to avoid the 
operation of logical and rational rules applicable to any 
sanely organized tax system. 

x * * 

“The IVheeling Steel Corporation case (supra) had to do 
with an ad valorem property tax on net income, and the 
court refers to the general rule of necessity for the appli- 
cation of the maxim mobilia sequuntur personam and calls 
attention to the principle announced in Farmers Loan & 
Trust Company v. Minnesota (280 U. S. 204, 211, 212), that 
as to intangibles no sufficient reason exists for saving that 
they are not entitled to enjoy an immunity against tax- 
ation at more than one place similar to that accorded to 
tangibles. Such principle has had progressive application. 

* ok Ok 

“In the Whitney case (supra), the latest pronouncement 
of the Supreme Court on the subject, the foregoing excep- 
tion to the rule of necessity is recognized and applied. No 
case has been called to our attention in any jurisdiction 
which has not followed the law, where the facts warranted, 
whether the tax involved is a general property tax or an 
inheritance tax, as laid down in the case of Safe Deposit 
& Trust Company v. Virginia (supra), where it is said: 

“*The general rule must yield to established fact of legal 
ownership, actual presence and control elsewhere, and 
ought not to be applied if so to do would result in inexcus- 
able and patent injustice, whether through double taxation 
or otherwise.’ ” 


The court concluded its opinion by distinguishing 
the facts herein from those in cases cited by the 
State Tax Commission, and ruled that the provi- 
sions of Article 10-C of the Tax Law were violative 
of the due process provision of the Fourteenth 
Amendment of the Constitution of the United States 
in so far as they attempted to levy an estate tax 
upon intangible personal property located beyond its 
Jurisdiction. 
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Prior Cases 


T LEAST two of the prior inheritance and es- 

tate tax cases should be mentioned here as they 
laid down rules opposite to the current Brown case. 
In 1934, the Supreme Court of Minnesota in Estate 
of Guy O. Frank, 257 N. W. 330, held that a revoc- 
able trust created in Minnesota with a Minnesota 
trustee by a North Dakota resident was only taxable 
at the domicile of the decedent and did not have a 
taxable situs in Minnesota. This reversed a prior 
decision of the same court in the same case wherein 
the court had ruled that the trust was taxable in 
Minnesota where it had‘ been created, where the 
trustee resided, and where the securities were lo- 
cated. 


The second case which should be mentioned as a 
background to the Brown case is Hacket v. Bankers 
Trust Co., et al., 187 Atl. 653, decided in October, 
1936. The facts in this case were almost parallel to 
the facts in the Brown case, but the Supreme Court 
of Connecticut reached a conclusion exactly oppo- 
site to that of the New York Court of Appeals. The 
decedent had created a revocable trust in New York 
while a resident of that State and had later moved 
to Connecticut and died there. The Connecticut 
court held that the taxable situs of a revocable trust 
followed the domicile of the owner. 


Issue Uncertain Until United States 
Supreme Court Passes Upon the Merits 


HE real effect of the Brown case is to throw 

doubt on the prior cases and to leave the entire 
question wide open. The New York Tax Commis- 
sion may or may not be disposed to undertake an 
appeal to the United States Supreme Court in the 
face of the decision of the New York Court of Ap- 
peals. In any event the issue is of such far-reaching 
importance that it can and will only be settled when 
the Supreme Court passes upon the merits of a case 
based upon these or similar facts. 

In the meantime estate owners everywhere will be 
considering the effect of this decision as it applies 
to their own plans for estate distribution. Many 
interesting and highly important questions immedi- 
ately suggest themselves. The decision does not 
disturb the status of intangibles where the legal title 
remains in the decedent as such property will con- 
tinue to be taxable at the domicile of the decedent, 
unless, of course, a business situs has been obtained 
outside of the domiciliary state, such as the seat on 
the New York Stock Exchange in the Whitney case, 
supra. However, the Brown case is disturbing as to 
the taxable situs of intangibles where the legal title 
is not in the name of the decedent. It should be 
noted that the question of situs is largely a factual 
one and as such it is dangerous to interpret the 
Brown case without adhering strictly to its facts. 


Important Questions Raised 


HE following questions commend themselves to 

research and to review: To what extent was the 

decedent’s domicile in Colorado at the time of the 
(Continued on page 504) 































































Limitations 


An analysis of the pertinent 
authoritative cases and a state- 
ment of the general principles 
clearly deductible from them 


By JESSE I. MILLER* 


HE recent decisions of the Supreme Court in 

Stone v. White, 57 S. Ct. 851 and Girard Trust 

Company v. Helvering, 57 S. Ct. 855, (decided 
May 24, 1937) constitute, on their face, a great vic- 
tory for the Treasury Department. Apparently, many 
millions of dollars in taxes have thus been saved 
from refundment under the rule of the Butterworth 
case' upon the broader principle that the right to 
recover taxes must be “measured by equitable stand- 
ards” and that recovery cannot be permitted where 
it would result in unjust enrichment to the taxpayer. 
No one can fairly complain of such a doctrine. 

The converse of this proposition, however, must 
be equally sound, i.e., that the collection of addi- 
tional taxes cannot be permitted where it would re- 
sult in unjust enrichment to the government. The 
necessity for “turning square corners” is not con- 
fined to the taxpayer; there is a corresponding com- 
pulsion on the government, as the courts have many 
times held.? 


Yet how many taxpayers in more recent years 
have gnashed their teeth over the payment of addi- 
tional taxes resulting from switches of income or 
the moving back into earlier years of such items as 
losses, bad debts, and the like, where the result of 
the adjustment has produced a deficiency in a later 
year and, in an earlier year, an outlawed overpay- 
ment which the Bureau has, in most instances, de- 
clined to offset against the additional tax. In such 
circumstances, it now seems clear enough that a 
taxpayer can offset such an overpayment against a 
deficiency where both deficiency and overpayment 
arise out of the same subject matter or transaction. 


The equitable principles that underlie the field of 
tax law are assuredly not novel but, certainly from 
any practical point of view, had their renaissance no 


* Attorney and Counselor at Law, Washington, D. C. 

' Helvering v. Butterworth, 290 U. S. 365. The court held, reversing 
what had come to be regarded as a well settled rule, that, where a 
wife elected to take a bequest under the will of a deceased husban‘l 
in lieu of her dower or statutory interest, income payments to the widow 
were taxable to her and not to the fiduciary. In most instances the 
fiduciaries had paid the tax and, following the Butterworth decision, 
sought a refund. Meanwhile, in many cases, the statute of limitations 
had barred assessment of a deficiency against the widow. 

* For example, see the language in Bull v. U. S., 55 Sup. Ct. 695, 
where quoting from U. S. v. State Bank, 96 U. S. 30, Mr. Justice 
Roberts said: “An action will lie wherever the defendant has received 
money which is the property of the plaintiff and which the defendant 
is obliged by natural justice and equity to refund.—In these cases 
(cited in the opinion) and many others that might be cited, the rules 
of law applicable to individuals were applied to the United States.” 





Recoupment v. Statute of 


456 


earlier than United States v. Jefferson Electric Co., 
291 U. S. 386. From Jefferson Electric Co. to Stone 
v. White lies a group of authoritative decisions 
which, with fairly satisfactory completeness, delimit 
the area within which the principle of unjust en- 
richment displaces the statute of limitations. The 
matter seems to be one of sufficient present interest 
to warrant the following brief analysis of the perti- 
nent authorities and a statement of the general prin 
ciples that are clearly deducible from them. 


United States v. Jefferson Electric Co. 


N Jefferson Electric Co., supra, (decided February 

12, 1934) there was a ‘suit to recover certain ex- 
cise taxes, the right to sue for which had accrued 
prior to the enactment of Section 424 of the 1928 
Act, which prohibited such refunds except upon a 
showing that the tax had been initially borne by 
the manufacturer or had been refunded by him to 
the purchaser. The statute did no more, said the 
court “than to require that it be * * * made 
certain that the money when refunded will go to 
the one who has borne the burden of the illegal tax 
and, therefore, is entitled in justice and good con- 
science to such relief.” WHence, even despite the fact 
that the right to sue had accrued before the enact- 
ment of the statute, it was held that due process was 
not involved. 


Anniston Mfg. Co. v. Davis 


N THE much more recent case of Anniston Mf. 

Co. v. Davis, 57 S. Ct. 816 (decided May 17, 
1937),° the same principle was re-affirmed with the 
much broader implications to which its setting en- 
titled it. Thus, the constitutional question involved 
in the principle of unjust enrichment seems now to 
be definitely settled. 


Bull v. United States 


LITTLE more than a year after the decision 

in Jefferson Electric Co., the Supreme Court 
delivered its opinion in Bull v. United States, 55 S. 
Ct. 695 (decided April 9, 1935). There it appeared 
that the estate of a deceased partner had been re- 
quired to pay an estate tax upon certain monies re- 
ceived from the partnership subsequent to his death. 
Later, the Commissioner decided that these same 
monies were income to the estate and this deter- 
mination was finally held to be correct. Meanwhile, 
the statute of limitations had barred the refunding 
of the estate tax paid on the same items. 

Suit was brought in the Court of Claims to re- 
cover a portion of the income tax upon the ground 
that it had been overpaid by reason of the Com- 
missioner’s failure to credit against it the ov erpaid 
estate tax. The Court of Claims held that the over- 


3 The processing tax refund case. 
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payment of the estate tax could not be considered 
because its refunding had become barred by the 
statute of limitations. The Supreme Court, how- 
ever, rejected this view and held that the overpaid 
estate tax could, despite the statute of limitations, 
be set off against the income tax under the doctrine 
of recoupment because “recoupment is in the nature 
of a defense arising out of some feature of the trans- 
action upon which the plaintiff’s action is grounded. 
Such a defense is never barred by the statute of limita- 
tions so long as the main action itself is timely.” 


Rose v. McEachern, Admr. 


OSE v. McEachern, Admr., 86 Fed. (2) 231, 

followed a year and a half after the Bull de- 
cision. There an administrator had failed to re- 
port for 1928 the income realized at the deceased’s 
death on certain installment obligations. He had, 
however, erroneously reported such income, as col- 
lected, in the following three year period. After the 
statute of limitations had barred an assessment for 
1928, the administrator filed a claim for refund of 
the 1929-1931 taxes which were less than the out- 
lawed 1928 deficiency. The Fifth Circuit upheld the 
government’s plea of recoupment. Certiorari was 
granted April 5, 1937, although it seems fairly ap- 
parent from the Supreme Court’s most recent de- 
cisions in the Stone and Girard Trust Co. cases that 
the plea of recoupment will be sustained. 


Crosset Lumber Co. v. The United States 


N Crosset Lumber Co. v. U. S., 87 Fed. (2) 930, 
the Eighth Circuit considered a situation where 
it was conceded that the Commissioner had er- 
roneously re-valued the company’s 1926 closing in- 
ventory, as a result of which a 1926 overpayment 
and a 1927 deficiency appeared. The erroneous 1926 
overpayment was credited against an earlier defi- 
ciency and the 1927 erroneous deficiency was paid. 
After the statute of limitations had run against the 
year 1926, the taxpayer filed a refund claim for 1927 
to which the government pleaded recoupment of 
the erroneous 1926 credit. In sustaining the plea, 
the Eighth Circuit, in its opinion announced Febru- 
ary 8, 1937, elaborated the discussion concerning 
recoupment, only briefly treated in the Bull case, and 
distinguished recoupment from set-off as follows: 
“First in being confined to matters arising out of, and 
connected with, the transaction or contract upon which 
the suit is brought; second, in having no regard as to whether 
or not such matter be liquidated or unliquidated; and 
third, that the judgment is not the subject of statutory 
regulation, but controlled by the rules of common law 
** * It is sufficient that the counterclaims arise out of 
the same subject matter, and that they are susceptible of 
adiustment in one action * * *. The basis of the doctrine 
is that principle of natural justice which denounces a claim 
as unjust, immoral and fraudulent when the claimant is at 


the same time wrongfully withholding money which in 
equity belongs to the other party.” 


Stone v. White—Helvering v. Butterworth 


BRIEF reference has already been made to 
the facts in Stone v. White and Girard Trust 
Co. v. Helvering, supra, which are the latest cases 
discussing the question of recoupment. (See Note 
1.) In each of these cases, a wife had renounced her 
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statutory rights and had accepted the provisions of 
a testamentary trust under which she was the sole 
beneficiary. In each instance, the trustee had paid 
an income tax which became refundable under the 
rule of Helvering v. Butterworth, supra. Meanwhile, 
the statute of limitations had barred assessment 
against the wife on the income erroneously reported 
by the trustee. The court recognized the fact that 
the actual beneficiary of a refund to the trustee 
would be the wife, whose technical liability for a 
deficiency was then barred. In those circumstances, 
the government’s plea of recoupment was sustained. 
After pointing out that the statute barred any as- 
sessment against the wife, the court said that “it 
would be an unreasonable construction of the stat- 
ute, not called for by its words, to hold that it is 
intended to deprive the government of defenses 
based on special equities establishing its right to 
withhold a refund from the demanding taxpayer. 
The statute does not override a defense based on 
the estoppel of the taxpayer * * *. Its defense, 
which adheres in the cause of action, is comparable 
to an equitable recoupment or diminution of peti- 
tioner’s right to recover. Such a defense is never 
barred by the statute of limitations so long as the 
main action itself is timely.” Stone v. White, supra. 

It must not be assumed, however, that in every 
case of hardship or inequity the plea of recoup- 
ment is available. Thus, in Clayton Magazines, 77 
Fed. (2) 852, the Second Circuit held that a trustee 
in bankruptcy could not set off against a valid claim 
for income taxes a barred overpayment of taxes 
for another year arising out of transactions en- 
tirely unrelated to the additional tax. “Set-off may 
not be allowed here as the appellant (government) 
is under no legal duty to refund the 1931 tax. Where 
the collection of the tax is barred by the statute of 
limitations, it is not a valid claim.” 

The Bull case was distinguished as dealing “with 
an inconsistent claim asserted by the government 
as to the receipt of the same sum of money in the 
same year, where here are involved payments in 
two taxable years—five years apart—with different 
claims asserted each year.” 

Finally, for the sake of completeness, it must be 
noted that a refund for any particular year cannot 
be supported upon certain grounds where, in the 
same year, other grounds for additional assessment, 
then barred by limitations, would, if available, wipe 
out the alleged overpayment. “While no new as- 
sessment can be made after the bar of the statute 
has fallen, the taxpayer, nevertheless, is not entitled 
to a refund unless he has overpaid his tax.” Lewis 


v. Reynolds, 284 U.S. 281. 


Summary 


ROM the foregoing decisions, the following gen- 
eral principles seem to be fairly well established : 
1. Where an overpayment, though legally barred, 
arises out of the same subject matter or transaction as 
a claim for additional taxes, the plea of recoupment 
is available to the taxpayer. 
(Continued on page 499) 


































































































































































































































of National Income 


Existing income 
and inheritance 
taxation have made 
little impression on 
continued concen- 
tration of wealth 


By A. PHILLIP 
WOOLFSON* 





HE maintenance of business prosperity in the 

United States depends in important measure 

upon the prevention of serious maladjustments 
in industrial activity occurring in the upward phase 
of the business cycle. The regulation of cyclical 
fluctuations in industrial activity is a twofold prob- 
lem: (1) the regulation of the expansion of the vol- 
ume of credit and the control of the uses to which 
the credit is put, and (2) the regulation of the rate 
of growth of the dollar value of product created by 
industry—both in the aggregate and for the specific 
divisions—during the prosperity phase of the busi- 
ness cycle. It is the purpose of this article to 
inquire whether the total dollar value of product cre- 
ated by industry can be maintained at what is 
known as a prosperity level for longer periods in 
the future than those we have been accustomed to 
in previous business cycles. 


National Income 


ROM the point of view of cyclical maladjust- 

ments in industrial activity it will be helpful 
to begin by adopting that concept of national in- 
come which defines it as the net value of commodi- 
ties and services produced during a given year. It 
may simplify the problem if we break up the total 
dollar value of national income produced into three 
divisions: 

(1) That proportion which may be considered as 
resulting from the creation of consumer 
credit. 

(2) That proportion which may be considered as 
resulting from the creation of an outstanding 
debt liability in the form of increasing public 
debt. 

(3) That proportion the creation of which is not 
attributed initially to the creation of con- 
sumer debt or public debt. 


* Counselor at Law, New York, N. Y. 
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It is, of course, difficult to approximate what pro- 
portion of the net value of commodities and services 
produced in any given year should be considered as 
“borrowed” national income, insofar as it results 
from the creation of consumer credit. Such data 
as are available give only a rough indication as to the 
dependence of the growth of national income upon 
the creation of consumer credit. If, for example, 
we should accept the estimate made for 1929 that 
the total short-term consumers’ debts outstanding 
aggregated about 11 billion dollars,t and compare 
this with the United States Department of Com- 
merce estimate of national income produced in 1929 
of 81 billion dollars, we may say that over 13% of 
the national income produced in 1929 should, from 
the point of view of the population as an entity, be 
considered as “borrowed” national income. 


It is not possible to state that the total volume of 
consumer credit outstanding in any given year, for 
example, 1929, is equivalent to the total consumer 
credit created in that year. In the case of instal- 
ment finance it has been said that “the average in- 
stalment contract is for one year.” If we were to 
assume that the same condition prevailed for all 
short-term consumer debt obligations, we may ven- 
ture to state that, assuming no increase in the crea- 
tion of consumer credit nor any decrease through 
liquidation of consumer credit, that an unchanged 
volume of outstanding short-term consumer credit 
from year to year would involve merely an annual 
renewal of consumer debt, and no change in the 
proportion of the annual national income that could 
be considered as “borrowed” national income, or 
income burdened with a consumer-debt obligation. 


It is of interest to compare the proportion of the 
estimated national income produced in 1929 with 
the estimate of aggregate national savings for 1929. 
By the term aggregate national savings is meant 
that amount which is definitely saved out of the 
national income from current consumption for capi- 
tal purposes. All estimates of aggregate national 
savings are necessarily open to a large risk of error. 

In the volume “America’s Capacity to Consume,” 
the Brookings Institution has estimated that out of 
a total national income for 1929 of 92.9 billion dol- 
lars, national savings aggregated 17.8 billion. The 
definition of national income by the Brookings In- 
stitution includes not only realized income in the 
form of wages, salaries, rents, and interest, but also 
includes imputed income on owned homes and capi- 
tal gains from the sale of property. The Brookings 
figure for capital gains in 1929 is 6.2 billion dollars, 
or nearly 7% of the total estimated national income. 
If we assume the above estimates for national sav- 
ings and national income to be correct, then the 
total savings represented 19% of the total national 
income. 

'F. W. Ryan—“Family Finance in the U.S.” in Journal of Business 
of University of Chicago, Oct. 1930. Vol. ITI, P. 417. 


Evans Clark—Financing the Consumer. 
M. R. Neifeld—The Personal Finance Business (Harper) 1933. 
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But, as the Supreme Court once stated, “the ad- 
vances in the value of property during a series of 
years can, in no just sense, be considered as gains, 
profits, or income of any one particular year . 
although the entire amount of the advance be at 
one time turned into money by a sale of the prop- 
erty.” It would probably be more accurate then, 
if we should eliminate the item of capital gains in 
computing the ratio of total savings to total national 
income for any particular year. Excluding this 
item then, the estimates for total savings for 1929 
would be 11.6 billion dollars as compared with an 
estimated national income (Brookings estimate) of 
86.7 billions. The total savings expressed as a pro- 
portion of the 1929 national income, excluding capi- 
tal gains, would be about 13%.? 


If we can conceive of those that have a short- 
term consumer debt obligation as forming one 
group, and those that have refrained from consum- 
ing, or have increased their savings, as forming a 
separate entity, we may say that, for any particular 
year, the consumer-credit group provides the 
market that makes good the vacuum created by the 
withdrawal from the market for goods and services 
of the savings group entity. 


Too great emphasis should not be placed on any 
apparent close mathematical correspondence for any 
particular year between the ratio of consumer credit 
to total national income, and the ratio of national 
savings to total national income. The margin of 
error on either computation is sufficiently large to 
make us cautious in the use of these estimates. 


All that is intended in presenting these ratios is 
to suggest that, if the ratio of national savings to 
national income remains constant, the volume of na- 
tional savings will be larger as ‘the aggregate na- 
tional income increases; and, on the other hand, if 
the ratio of total short-term consumer debt to the 
national income remains constant, an increase in the 
volume of consumer credit will result in an increase 
in the total national income created. It would seem 
to be an open question whether the soundest method 
of maintaining the national income at so-called pros- 
perity levels is to have a ratio of short-term con- 
sumer debt to total national income that is roughly 
equivalent to the ratio of national savings to total 

national income. 


In addition to the consumer debt outstanding, 
which for any particular year may be considered 
either as an annual recurring contribution to, or as 
an annual charge upon, the national income, there 
is the contribution to the national income in any 
given year that may be attributable to the increase 
in the volume of outstanding public debt. 


While the volume of short-term consumer credit 
may be considered as a charge on that part of the 
national income distributed to the consumer-credit 
group, that part of the national income which is 
equivalent to the increase in outstanding public debt 


—— 


*It may be of interest to compare this estimate with other esti- 
mates made for national savings for previous, relatively prosperous 


Periods. Dr. W. I. King in the Journal of the American Statistical 
Association for Dec. 1922, estimating the nation’s savings from the 
social standpoint, shows the social savings of the nation to have 
amounted to about one-seventh of the total income of the nation during 


the years 1909-1918 inclusive. For Great Britain, Bowley and Stamp 
Nave estimated that total savings expressed as a proportion of total 
social income for 1924 were somewhere between 12 and 13%. 


should be considered as burdened with a debt obli- 
gation of the population as an aggregate. 


It is necessary to distinguish between that por- 
tion of the increase in public debt which is absorbed 
by the owners of existing bank deposits, and that 
part which is absorbed as a result of the creation 
of deposit credit by the commercial banking system. 
In the former instance the effect is to transfer in- 
active deposits to government account, and the ef- 
fect of such transfer is to inject some part of the 
national savings of previous periods into the flow 
of current national income; in the latter instance, 
where the increase in public debt is absorbed 
through the creation of deposit credit by the com- 
mercial banking system, future national savings are 
anticipated by the amount of the deposit credit cre- 
ated to absorb the increase in public debt, and the 
flow of current income is increased initially by the 
amount of the draft on future aggregate national 
savings that is currently paid out. It can be seen 
then, that the nation as a unit, in absorbing the in- 
crease in public debt, may be considered as in part 
drawing upon the accumulated savings of the past, 
and in part anticipating the savings of the future, 
as a contribution to the restoration of the national 
income to a prosperity level.® 


It would seem that in the prosperity periods of 
the past two decades the total dollar product created 
by industry has been stimulated in important degree 
through the creation of a large volume of consumer 
debt and public debt. 


It would seem to be an open question whether 
genuine prosperity can be maintained over long pe- 
riods through increasing borrowing of past accumu- 
lations or through increasing anticipation of future 
created income. The important question is how to 
create and maintain a level of the national income 
that will result in an increasing average standard 
of living and be decreasingly dependent on the crea- 
tion of consumer debt or of public debt. 


The most effective method would seem to be to 
gradually increase the volume of dollar income flow- 
ing annually to those segments of the population, 
(1) those whose average income annually is so low 
that they are unable to contribute to the market for 
the creation of that multitude of products and serv- 
ices which they are desirous of consuming; (2) 
those who are usually consumer-debt burdened; (3) 
those who find it possible to accumulate small sav- 
ings only through a reduction in their average stand- 
ard of living. 


It is because existing income taxation and exist- 
ing inheritance taxation have made little impression 
on the continued concentration of wealth that an 
effective mechanism remains to be developed by 
which a high accumulation of capital by a small pro- 
portion of the population will be prevented, and 





3 Obviously the volume of the national income created in any given 
year may be increased by an amount measurably in excess of the 
increase in consumer credit and public debt outstanding due to the 
stimulating effect of these factors on the use of existing capital equip- 
ment, and the addition to the current national income of a further 
flow of previously accumulated savings for investment in new capital 
equipment. 

It will be appreciated that the mere addition of the total consumer 
debt outstanding for any particular year and the total increase in out- 
standing public debt will not measure fully the contribution of ‘“‘bor- 
rowed” national income to total national income produced. 
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which will force back into the annual income flow 
some part of the concentrated accumulations of pre- 
viously created national income. 

A practical approach to this problem was sug- 
gested by President Roosevelt in June 1935, when 
he proposed that the federal government should 
levy a tax on inheritances in addition to the existing 
federal estate tax. 

In his tax message President Roosevelt said: 

“Our revenue laws have operated in many ways to the 
unfair advantage of the few, and they have done little to 
prevent an unjust concentration of wealth and economic 
power. . The people in the mass have inevitably helped 
to make large fortunes possible. Without mass coopera- 
tion great accumulations of wealth would be impossible 
save by unhealthy speculation. ... Whether it be wealth 
achieved through the cooperation of the entire community 
or riches gained by speculation, in either case the owner- 
ship of such wealth or riches represents a great public 
interest and a great ability to pay.” 

Compare with this the statement made by Mr. 
Hoover in the Proceedings of the Academy of Po- 
litical Science for April 1925, when he said: 

“T am convinced that one of the continuous and under- 
lying problems of sustained democracy is the constant and 
wider diffusion of property ownership. Indeed I should 
become fatalistic of ultimate destruction of democracy 
itself if I believed that the result of all of our invention, 
all our discovery, all our increasing economic efficiency 
and all our growing wealth would be toward the further 
and further concentration of ownership. ... We are all 
fundamentally interested that our economic forces, our 
public and private policies, should be so directed that with 
our increasing wealth the tendencies of diffusion of owner- 
ship shall be greater than the tendencies of concentration.” 

Data showing the existing concentration of 
wealth are not readily available. Income tax re- 
turns would hardly seem to indicate that there has 
been in recent years any material change from the 
conditions prevailing when the Federal Trade Com- 
mission’s Report on National Wealth and Income 
was published in 1926. A study, made by the Com- 
mission, of the distribution of wealth as indicated 
by estates of 43,512 decedents in selected counties 
for the period 1912-1923, indicated that about 1% 
of the estimated number of decedents owned about 
59% of the estimated wealth; and that more than 
90% was owned by about 13% of this number. “The 
average value for all estates was $3,800, but more 
than 91% of the number had estates amounting to 
less than this average. The greatest number of 
probated estates fell within the $1,000 to $2,500 
group, while the total value was greatest for pro- 
bated estates in the one million dollars and over 
group.” 

Since the early part of the seventeenth century, 
when land constituted the chief form of wealth, the 
law has been struggling with the problem of devel- 
oping a method of limiting the devolution and pre- 
venting an undue concentration of inherited wealth. 
Since land was the principal form of wealth, the 
solution of the problem took the form of developing 
rules to protect the free alienability of property. 
A rule was finally developed which placed a limit 
upon the projection into the future of executory in- 
terests created by deed or will. This is the rule 
known to modern law as the rule against perpetui- 
ties. “Under the rule against perpetuities, as finally 
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evolved, a limitation which interfered with the alien- 
ability of property for longer than lives in being 
plus 21 years plus such actual periods of gestation 
as might be necessarily implicit in the limitation 
was invalid.” 

The rule against perpetuities has not been an im- 
portant aid in encouraging the diffusion of inherited 
wealth. Regulating the devolution of property has 
little effect on the perpetuation of large fortunes in 
periods when real property increases in value, and 
when personalty becomes more important in the 
estates of decedents. Thus to take a simple case, if 
a decedent leaves an estate of one million dollars 
the income of which is to go to one son for life, and 
on his death the principal is to be paid over to an- 
other son, it is conceivable that before he dies the 
first son with an average return of 4% on the prin- 
cipal of the estate could accumulate an estate of 
one million dollars to transmit to his heirs, while 
the principal of the original one million dollar estate 
would remain intact and go to his brother who 
would be in a position to increase his estate further. 
It is of interest in this connection to note that in 
the State of New York, where the rule against per- 
petuities is much less liberal than that prevailing 
in most other states, the New York State Law Re- 
vision Commission found that the average period 
during which suspension is in fact effective is 
around nineteen years. 


The significant figures showing the increasing im- 
portance of personalty in the estates of decedents 
published in the Federal Trade Commission’s Re- 
port on National Wealth and Income indicate that 
of 41,788 estates studied for the period 1912-1923 
which reported real property separately from per- 
sonal property, the value of personalty on the aver- 
age represented two-thirds of the total estate. The 
relative distribution of personal property of 18,771 
of these estates was as follows: stocks 35.4%, bonds 
14.7%, real estate and other notes 15.3%, cash 14.7% 
and miscellaneous 19.9%. 

“A special analysis of 540 estates of one million 
dollars and over probated in New York City, Phila- 
delphia, and Chicago for 1918-1923 indicates that of 
the total personalty listed in these 540 estates, 53.9% 
was in stocks, and 23.8% in bonds, leaving only 
22.3% for all other items. . The item of cash 
was only 3.6% of the personalty of the estates of 
one million and over. The federal estate tax returns 
for 1922 and 1923 show a total personalty of 1% 
billion dollars for 661 estates. Of this total 51.9% 


represented the value of stocks, and 22.8% the v alue 
of bonds.” 


Minimizing Taxes 


HE human desire to perpetuate if not to increase 

the family fortune does not die because of the 
social undesirability of the accumulation of large 
fortunes. The existing rule against perpetuities has 
only resulted in the development of a multitude of 
schemes of estate devolution projected to prevent 
dissolution of the estate and with wise management 
to even increase the estate. Existing inheritance 
and gift tax schedules which have attempted to 

















Aug., 1937 





INTTERITANCE 


resist the trend toward increasing wealth accumula- 
tion by families of decedents have resulted in the 
development of various ingenious but thoroughly 
legal methods of minimizing or even avoiding the 
inheritance tax obligation. 


The one effective weapon that would seem to 
meet the problem of inheritance tax avoidance, and 
so restrict the growth of the socially undesirable 
large fortunes, and at the same time add to the 
annual flow of the national income, is the taxation 
by the federal government of inheritances received 
by legatees, as an additional tax to the present fed- 
eral estate tax. 


Estate Tax 


HE distinction between the two different forms 

of taxes levied on the transmission of property 
from the dead to the living should be noticed. The 
federal government has what is called an estate tax, 
which is levied at graduated rates upon the value of 
the net estate as a unit. The net estate is the value 
of the estate property after allowing all deductions, 
including the amount of the exemption. The first 
enactment in this country of the federal estate tax 
in its present form was made in September, 1916. 
The outstanding feature of the various acts passed 
since that date has been the practically steady rise 
in the maximum rates imposed on large estates. 

While some of the states have an estate tax also, 
the death taxes of other states take the form of 
what is called a succession tax, or an inheritance 
tax. Such inheritance tax involves an assessment 
upon the amount which each individual heir, de- 
visee, legatee, or distributee receives from the es- 
tate of the decedent; the amount of the exemption 
and the rate of taxation depending upon the rela- 
tionship or lack of relationship of the beneficiary 
to the decedent. 

The existing federal estate tax law allows a credit 
upon the federal estate tax against that part of the 
federal estate tax calculated under the rates imposed 
by the Revenue Act of 1926, of the amount paid on 
any state estate or inheritance tax up to 80%. Manv 
states have enacted laws to take advantage of this 
provision by providing in effect that after the regu- 
lar death tax is calculated the estate shall pay an 
additional tax equal to the difference between 80% 
of the federal estate tax as imposed by the Revenue 
Act of 1926, and the sum of the death taxes.* 

Tt has been estimated that in spite of the appar- 
ently high death tax rates, that the total amount 
collected annually from estate and inheritance taxes 
by the federal government and the states prior to 
the passage of the 1932 law was about 200 million 
dollars a year. In the fiscal year ended June 1930, 
the federal government received about $60 million 
from this tax after all credits had been allowed on 


account of payments of death taxes to the several 
States, 


4 02 66e aoe ? ° 
In 1932 an “additional estate tax’? was imposed by the federal gov 


ernment, and in 1934 the rates of this ‘‘additional estate tax’’ were 
ist eased. The 80% credit allowable for tax paid under state law 


not applicable to the ‘additional estate tax’? levy by the federal 
vernment. 


1s 
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The following table indicates how insignificant 
are the present federal estate tax receipts: 


Federal 

Estate 
Year Gross Estate Net Estate Tax Receipts 

(Millions of Dollars) 

I oo oink, ie cag cass 2,804 1,534 89 
nae . 2,566 1,375 71 
RS da Piss 3,001 1,658 87 
a 1,973 102 
een 3,173 1,762 42 
7508. ........... ae 1,993 42 
Ee acphg Hee 3,893, 2,314 44 
EEC 4,166 2,427 42 
Ree 4,076 2,356 45 
ey eee 2,830 1,423 23 
ae 2,060 828 61 


In other words, the total federal estate tax col- 
lected over this period represented probably not 
much more than 1% of the total declared gross es- 
tates of decedents. It is doubtful whether the total 
amount collected annually from estate and inher- 
itance taxes by the federal government and the 
states over this period averaged more than 5% of 
the total gross estates of decedents. 


When it is considered that 5% earned in one year 
on the aggregate gross estates left by decedents 
would probably suffice to pay the aggregate existing 
federal and state inheritance taxes, it can be appre- 
ciated how little progress is being made through 
existing inheritance taxation in bringing about a 
broader diffusion of the national wealth, and how 
strong the tendency will continue to be for increas- 
ing maladjustments in the distribution of the cur- 
rently produced annual national income resulting 
from the perpetuation of the existing concentration 
of ownership of the national wealth. 

Various estimates have been made as to the 
amounts that might be readily collected through in- 
heritance taxation. One writer on the subject states 
that “Great Britain with about one-fourth of the 
wealth of the United States collects about $300 mil- 
lion; on the same basis the United States might 
collect $1,200 million.”® Another writer has esti- 
mated that with an inheritance tax rate averaging 25% 
on the gross estate left by decedents, the federal 
government would have collected in 1928 about $900 
million, instead of the $42 million received; if an 
average inheritance tax rate of 25% were levied 
on the net estates left by decedents, the amount 
collected for 1928 would have been about $500 mil- 
lion.® 

The federal inheritance tax proposed by the Presi- 
dent in the summer of 1935, and which was rejected 
by Congress, was a new tax on inheritances to be 





sw. Green—The Theory and Practice of Modern Taxation (Com- 
merce deamon House, 1933) page 171. 

Mr. Green points out that in Great Britain there are two taxes 
levied upon the property of a decedent at his death; one is the estate 
duty which is commonly called the death duty, which is levied on 
the total net value of the estate, the rates of which are graduated; 
the other is the legacy and succession duty levied ~~ the value of the 
beneficiary’s share—the rates of this duty are flat, being 1% on the 
share of husband or wife, lineal descendant or lineal ancestor, 5% 
on the share of brother or sister or lineal descendant thereof, and 
on the share of any other person 10%.’ (Op. cit. p. 183.) 

6 Congressional Record, Volume 79, Part 11, 1935, page 12,364, 
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levied in addition to the present federal and state 
taxes on estates and inheritances. 


The.rates then proposed, and the amount left to 
the legatee after the tax levy on his legacy, are 
shown in the following table: 


Total Net Value Rate cf Amount left 


of Inheritance‘ Tax to Legatee * 
$ 0— $10,000 4% $ 9,600 
10,000— 20,000 8 18,800 
20,000— 30,000 12 27,600 
30,000— 50,000 16 44,400 
50,000— 100,000 20 84,400 
100,000— 150,000 24 122,400 
150,c00— 250,000 28 194,400 
250,000— 400,000 B 7 296,400 
400,000— 700,000 36 488,400 
700,000— 1,000,000 40 668,400 
1,000,000— 1,500,000 44 948,400 
1,500,000— 2,000,000 48 1,208,400 
2,000,000— 3,000,000 52 1,688,400 
3,000,000— 4,000,000 56 2,128,400 
4,000,000— 5,000,000 60 2,528,400 
5,000,000— 6,000,000 64 2,888,400 
6,000,000— 8,000,000 68 3,528,400 
8,000,000—10,000,000 72 4,088,400 
Over 10,000,000 75 


The arguments that were raised against the pro- 
posed inheritance tax measure were such as are 
usually advanced when any tax measure aimed at 
large accumulations is proposed. The net of the 
argument was that such taxation would prevent the 
accumulation of capital which is necessary for carry- 
ing on enterprises which require a large amount of 
money, and it would in addition work hardship by 
compelling forced sales of property of the estate. 


Probably the outstanding argument against the 
proposed tax measure was that made by Congressman 
Treadway when he said: 


“The adverse effect of such a tax in the case of an 
estate such as that of a certain well-known auto manufac- 
turer is quite evident. This gentleman has plants in vari- 
ous parts of the country employing thousands of people 
and indirectly giving employment to thousands of others. 
His wealth consists almost exclusively of physical proper- 
ties. Assuming for the sake of argument that their value 
was $100,000,000, and of course they are worth many times 
this amount, the present federal and state death taxes 
would amount to a little less than $60,000,000. Assuming 
further than an only son were the sole beneficiary of the 
estate, the $40,000,000 which he would be entitled to re- 
ceive would be taxed a little less than $30,000,000, leaving 
a balance of approximately $10,000,000 out of the 
$100,000,000 estate. How the $90,000,000 tax could be paid 
without the federal government taking over the plants 
is problematical. This tax policy followed over a period 
of years would automatically take us into socialism. Any 
tax which practically confiscates private capital is funda- 
mentally wrong, unless we are to adopt the communistic 
system. It is private capital that makes up the national 
wealth. If this capital is to be consumed in paying the 
running expenses of the Government, then the pending tax 
measure becomes not a bill to redistribute wealth, but a 
bill to redistribute poverty.” 


™The net value of the inheritance is the amount left after the de- 
duction of the specific exemption; e. g., there is an exemption to 
spouse and close relatives of $50,000 on net inheritances before the 
government would begin taxing—the exemption to all others is $10,000. 

8 The amount left to the legatee is computed on the upper limit of 
the bracket, e. g., the tax when the net value of the inheritance is 
$10,000 would be $400, and the amount left to the legatee would be 
$10,000 less $400, or $9,600. 
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Senator Vandenberg referring to the effect of the 
proposed tax on the same auto manufacturer, said: 


“ 


It will be driven into the hands of Wall Street 
or its equivalent; and the money changers who have striven 
vainly in years past to achieve this end will have 
been handed the dominion which in no other manner could 


be obtained.” ® 


An answer to this argument was attempted by 
Assistant Attorney General Jackson, who said: 


“The inheritance tax, whatever its amount would not be 
a tax on the Ford Motor Company, nor a claim against 
it. . . . While the Ford Motor Company has been 
accumulating its surplus at an average rate of $20 million 
a year, the amount has not been distributed to stock- 
holders where it would be subjected to surtaxes. The in- 
crease in value of the holdings of Henry Ford, if realized 
upon by a sale in his lifetime, would pay heavy individual 
taxes. If it now passes by inheritance it will have escaped 
all surtaxes. Thus if the heirs of Henry Ford shall now 
find themselves in high inheritance tax brackets, it is in 
part offset by the advantages of accumulating wealth with- 
out paying surtaxes thereon. 

“The most that is to be anticipated would be that some 
part of the equity now represented by the common stock 
would be sold to other interests or to the public. ‘This 
equity might be disposed of in part through a bond issue, 
or through preferred stock, or by a sale of the portion 
of common stock. The effect of this would be to convert 
what is now a family industry into a widely owned one, 
and to permit the public to share in the future earnings 
of an enterprise toward the building of which public patronage 
has made a substantial contribution.” 


Illustrative of the methods by which existing in- 
heritance taxes may be minimized or even avoided 
is the discussion in Congress by Congressman W. 
D. McFarlane when the proposed inheritance tax 
program was up for discussion. It is to be noted 
that the following statement was presented as an 
argument against increasing the tax burden on large 
fortunes. Mr. McFarlane’s statement follows: 


“ 


The possibilities of evasions under these provi- 
sions (provi ding exemptions) are bounded only by the 
inventive genius of the taxpayer’s lawyer. . . . To 
illustrate, suppose A, an individual, desires after passage 
of this bill to avoid the taxes imposed. Let us see what 
he can do without incurring liabilities for one dollar of 
tax. Assume that A has five children, each of whom has 
five children. A is permitted under the bill to give to each 
of his grandchildren and children $50,000 each, or 114 mil- 
lion dollars, and in addition thereto an annual allowance 
of $5,000 each, or an aggregate of $150,000, making a total 
of $1,650,000. . A under another section of the bill 
can also will each child and grandchild $50,000 free from 
tax or an aggregate of 1%4 million dollars. Thus $3,100.000 
has been transmitted free of the taxes imposed by the Dill. 

If, however, A finds he has many millions left, 
he can then largely reduce his taxes by creation of future 
interests, which under provisions of the bill will largely 
postpone any tax on the remainder of his estate. Added 
to this fact is the further possibility of reducing the tax 
by spreading out his estate over as many relatives as 
possible. 


= A, however, does not have to wait until the 
passage ‘of this bill in order to defeat the tax in the man- 
ner described above. The Supreme Court in Coolidge v. 
Long, 283 U. S..15, held that property transferred in trust, 
title to which became vested prior to the passage of an 
inheritance-tax law in the State of Massachusetts, was not 
subject to inheritance tax upon the death of the creator 
of the trust. A therefore can transfer his estate prior 
to the final enactment of this bill in trust, so as to vest 


(Continued on page 498) 
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LAWRENCE R. 


BLOOMENTHAL, 


Attorney at Law, Chicago, 
continues his interesting 
treatise on 


Tax Exemptions 


Part Il 
Homestead Exemptions 


B. Legal Status 


N THE previous section of this article? surveys 
| of homestead exemption problems in Oklahoma, 

Iowa, Utah, and several other states were exam- 
ined. After analyzing these studies, it was found that 
the economic and financial results of any given 
amount of exemption could be predicted in a general 
way before any legislation had been placed on the 
statute books. Apparently, however, these effects 
either are not clearly understood or else have been 
ignored by the various state legislatures. 


It was thought that a study of the legislative his- 
tory of the homestead exemption movement would 
disclose its origin, rate of growth and prospects for 
the future. Since no history of homestead ex- 
emptions has ever been published, it was necessary 
to circulate a questionnaire, obtaining from each 
state complete data on the essential provisions and 
ultimate fate of all proposals for homestead tax ex- 
emptions considered by their respective legislatures 
during the years 1931 to 1937, both inclusive.” 

As the replies came in, several surprising facts 
were revealed. For one thing, the trend toward 
homestead exemptions has been far stronger than 
most people might suspect. Then, too, a large per- 
centage of the measures submitted in recent years 
seems to have been introduced more for their “vote- 
catching” abilities, than for any other reason. It is 





Author’s Note: At the time the article appearing in the July issue 
was piepared, available information indicated that homestead exemption 
laws were enforced in Utah and North Carolina. However, after it was 
too late to change the press forms I was advised that the $300 exemption 
had been rejected definitely at the 1937 session of the North Carolina 
legislature. Therefore the statement that “the full significance of the 

omestead exemption laws now in force in 14 states” should be amended 
to read “now in force or authorized by constitutional amendment”. 

Approval of the constitutional amendment in Georgia on June 8, 1937, 
raises the total to 15 states. 

‘See Tue Tax MacazineE, July, 1937, page 398. 

'* July 1, 1937, was the latest date included in the replies. 





hard to believe in the sincerity of a bill that would 
exempt $5,000 of the assessed valuation of all home- 
steads in Kansas, a predominantly agricultural 
state dependent mainly on ad valorem property 
taxes. Obviously, such a large exemption would 
cause a huge decline in revenue and no provision 
was included for replacing this loss.” 

Information is now available on the legislative 
history of homestead exemption measures introduced 
in thirty-nine states during the past six years. To 
avoid repetition of incidental details, this informa- 
tion has been condensed and is presented herewith in 
tabular form.® 


Review of Legislative History 


NLY twelve states now exempt homesteads 

from taxation. In two others, Utah and North 
Carolina, such exemptions are permitted by consti- 
tutional amendment but the necessary legislation has 
not yet been enacted. The voters of Georgia have 
just approved a constitutional amendment which ex- 
empts both homesteads and a specified amount of 
personal property. Some measures have been con- 
sidered and rejected in at least 17 other states. The 
Michigan legislature has been considering several 
bills for exemptions. Also a proposal to amend the 
constitution of Pennsylvania is before the people 
of that state and will be voted on at the general elec- 
tions in 1938. Initiative petitions for a $2,500 
homestead exemption are being circulated in Oregon 
and the sponsors have until June 1, 1938, in which 
to obtain the necessary quota of signatures. But for 
a technical defect in the procedure prescribed by 
law for voting on constitutional amendments, the 
voters of Rhode Island would have balloted in 
November, 1937, on a proposed $3,000 exemption for 
owner-occupied homes. According to Rhode Island 
law, the proposal should have been read at town and 
ward meetings in April of this year. This rule was 
not followed, and now the proposition cannot be 
placed on the ballots. In several other states, 
measures for homestead tax exemption were shelved 
by committees or withdrawn by their authors before 
they came to a vote. 

During the first five months of 1937, 16 state 
legislatures concerned themselves with the exemption 
of homesteads from taxation. By contrasting this 
record with previous years, we can see how rapidly 
the movement has been growing. Eight years ago, 
homestead exemptions were practically unknown. 
Each regular session since 1929 has seen a greater 
number of legislatures discussing the idea. Already 
almost one-third of the states have approved the 
principle by incorporating it in their statutes or con- 
stitutional amendments, and the campaign is still 
going on vigorously. 

Although the Vermont system was, and still is, 
quite different from the general plan followed in 
most states, it was the pioneer state to exempt home- 
steads from taxation. In 1917, Vermont adopted 
a “local option” law permitting cities and towns to 
exempt new dwelling houses for a limited period of 
time. This law remained in its original form until 

(Text continued on page 470) 


27H. C. R. 8, 1935, Kansas. : 
3 Data are lacking for the states of Missouri, Tennessee and Virginia. 
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Colorado 








Year 


1937 


1928 


| 1934 


1935 


1936 


1935 


1937 
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TABLE I 


Summary of Legislative History of Homestead Exemptions Showing 
Measures Propcsed and Disposition Thereof. 





August, 1937 








Exemptions shall not exceed $2,000 in 


assessed value, nor 160 acres in area. 


Partial exemption. Homesteads are not 
liable for taxes due on any other prop- 








Would have exempted all homesteads up 
to $2,500. Submitted to people, but not 
voted on because of defect in initiative 








Const. Amend. ACK. 





7 








$2,500 exemption. Measure died in com- 


—_—= Disposition 
Proposal Citation = |}————— -—— Comment 
Adopted _ | Rejected 
Statute lLaws—’36 x 
SS No. 107 
Statute p. 3101, x 
Rev. Code 
1928 erty. 
Const. Amend. Sec. 2 
Art. IX 
petition. 
Const. Amend. 
mittee. 
Const. Amend. Amend. X 
No. 23 


Exemption extends to Ist $1,000 of as- 
sessed valuation, but may be increased 
at any time by legislature to a maxi- 
mum of $2,500. 





To exempt $1,000 of assessed valuation 
of owner-occupied dwelling house and 
land on which situated. Died in com- 
mittee. 





| Const. Amend. A.C.A. 





| Const. Amend. 


Const. Amend. ACA. < 


Const. Amend. A.C.A. 


| 


Const. Amend. A.C.A. 


Const. Amend. A.C.A. 


“Const. Amend. AXA. 


Const. Amend. ACA. 


Const. Amend. | A.C.A. 





Const. Amend. | A.C.A. 


Const. Amend. 








None 


| Const. Amend.| A.C.A. 


| Const. Amend. A.C.A. 
| 


Provisions same as A.C.A. 7. Adopted 
by House, but died in Senate Commit- 
tee. 








37 


40 


bo | 





Provisions same as A.C.A. 7, except 
amendment was $1,500. Died in com- 
mittee. 

Exemption extends to every person whose 
entire property assessed at less than 
$5,000. Died in committee. 








$1,000 of assessed valuation of owner- 
occupied homes and land, but legislature 
could raise it to maximum of $3,000. 
Died in committee. 





$1,000 of assessed valuation of homes oc- 
cupied by owner for at least 2 montlis 
preceding return day. No exemption 
if owner or spouse owned property of 
assessed value of $5,000 or more. Diced 
in committee. 





pe All 


measures 
proposed 
to date 
have died 
in com- 
mittee. 





Died in committee. Would have exempted 
$2,000 in value of owner-occupied houses. 





Same as A.C.A. 37, 1935; except tliat 
amount would be $2,500. 


Same as A.C.A. 36, 1935. i 








$300 of particular property selected b) 
householder would be exempted. 








$1,000 of assessed valuation of owner- 
occupied dwelling houses, and as much 
land as may be required for their con- 
venient use. 





$1,500 of owner-occupied houses and land 
would be exempted. 





Same as A.C.A. 24, except that value 
would be raised to $3,000. 


The first $2,000 of assessed valuation 


would be exempted. 











AY 





August, 1937 








Disposition 
State Year Proposal Citation TE =: <a 
Adopted Rejected 
Connecticut 1931 Statute S.B. No. 65 X 
Delaware 1931 None 
to 
1937 
Florida 1935 Const. Amend. Art. X, X 
Sec. 7a 
Georgia 1937 Const. Amend. Art. 7, X 
Sec: 2, 
Par.7 
Idaho 1931 None 
to 
1937 
Illinois 1933 Statute H.B. 97 xX 
1935 | Statute H.B. 988 : a 
Const. Amend. S.J.R. 5 4a ; 
Const. Amend. SD. It. of 
1937 None 
Indiana 1931 None 
to 
1937 
Towa 1935 Statute S.F. 53 
1937 Statute S.F. 184 
47th G.A. 4 
Kansas 1929 Statute H. 176 
All 
legislation 
a 
= from 1 
1933 Statute S.C.R. 13 to 1937 
has been 
= defeated 
1935 Const. Amend. H.C.R. 4 in the 
legislature. 
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TABLE I—Continued 


Summary of Legislative History of Homestead Exemptions Showing 
Measures Propcsed and Disposition Thereof. 




































































ST 





and 1932. 

















































465 


Comment 


Vote of legislature rejected measure to 
exempt for period of 2 years from time 
construction is completed, all dwelling 
houses constructed during years 1931 





Exempts the first $5,000 of assessed value 
in every homestead, including land and 
buildings. See Table III for details. 


Adopted June 8, 1937, by popular vote. 
For—132,781. Against—61,734. 

H.B. 26—To exempt $2,000 in value of 
owner-occupied houses. Legislature 
may reduce exemption to $1,250 at any 
time. 

H.B. 30—$300 in actual value of personal 
property, registered according to law, 
to be exempt. 


H.B. 34—To amend § 1, Sec. 2, Art. 7 of 
Const. to give legislature authority to 
classify property for taxation and to 
adopt different rates and methods for 
taxing different classes of property. 








Extended exemption to $3,000 of assessed 
valuation, land and buildings, in owner- 
occupied homesteads. 





Proposed exemption of $1,500 of total 
assessed valuation of owner-occupied 
homesteads. Died in committee. 





No action taken; would amend Constitu- 
tion to exempt $1,000 of homestead 
valuations. 





No action taken; would amend Constitu- 
tion to authorize $1,000 homestead 
exemption by majority vote of legis- 
lature. 





No proposals to date. 





Passed 
ernor. 


both houses. Vetoed by Gov- 


Similar to 1937 statute. 





Refund or credit up to a maximum of 25 
mills on $2,500 of assessed valuation 
of homesteads. See Table III for de- 
tails. 


H. 176 would have exempted homesteads 
up to value of $1,000. 





To exempt $2,000 of assessed valuation of 
owner-occupied improvements on real 
estate used as a homestead. 





Provided for exemption of $1,500 of as- 
sessed taxable value of all homesteads. 





































Massachusetts 










State Year 
(cont.) 1935 
(cont.) 

1937 





1933 


1935 


1931 
to 








Proposal 





Const. Amend. 
Const. Amend. 
Const. Amend. 
Const. Amend. 
Const. Amend. 


Const. Amend. 


Const. Amend. 
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Citation 


HCRAU 


 HCR.& 
S.C.R.1 


~ §.CR.15 


H.C.R. 6 


Ch. 141, 


Laws 1932 





No Data Available 


Const. Amend. | 
| Sec. 4 
| 


None 


1937 
Maryland 1931 


None 


Statute 


Statute 


Statute 








Art. X. 


ia 


468, 


TABLE I—Continued 


Disposition 


Summary of Legislative History of Homestead Exemptions Showing 
Measures Propcsed and Disposition Thereof. 

















_ Adopted Rejected 


All 
legislation 
advanced 
from 1929 

to 1937 
has been 
defeated 

in the 


legislature. 








Allof these} ¢Xemption of real property used for 
measures 


were 


withdrawn 
by sponsors 


without would include all other buildings used 

being in connection therewith; if used com- 
considered mercially, income must not exceed $300 

by the annually, limited to occupancy by 
legislature. 












August, 1937 








Comment 





Provided for exemption of owner-occupied 
homesteads, land and improvements, 
as defined therein to a valuation of 


$4,000. 





To provide for exemption of $3,500 of 
valuation of homesteads. 





lo provide for $5,000 exemption of home- 
steads. Excess value taxable as other 
real estate. 





$2,509 exemption for homesteads as now 
defined in Constitution. Excess value 
taxable. 





To authorize exemption of all homesteads 
or imposition of graduated land tax by 
legislature. 





Would exempt homesteads of $1,500 
valuation. Excess value taxable. All 
measures proposed in 1937 were re- 
ported unfavorably by committees. 


Would have given General Assembly 
power to exempt real estate and/or 
tangible personal property from State 
taxation; defeated Nov. 7, 1933, by vote 
at popular election, 136,030—‘No” to 
132,782—‘‘Yes,” or a majority of 3,250 
votes. 














A maximum exemption of the first $2,000 
of assessed value of every homestead, 
rural and urban, including land and 
buildings. Amount of revenue avail- 
able from “Property Tax Relief Fund” 
determines actual value of exemption 

for each year. 


No legislation was introduced or con- 
stitutional amendments proposed on 


homestead exemptions. 










To amend Sec. 5, Ch. 59 of G. L. as 
amended by Sec. 1, Ch. 362, L. of 1936, 
by adding new clause to provide $5,000 


dwelling purposes. 





Homesteads, land and buildings to be 
exempted from 50% of the tax assess- 
able on the first $5,000 of its valuation. 


owner, dependents and caretakers. 





$3,000 property used for dwelling pur- 
| poses by needy owners. 
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State 





Michigan 























Minnesota 





Mississippi 


Missouri 




















Year 





1934 | 






Proposal 














1 Statute 
Extra 

Session 
1935 Statute 









1936 


Statute 
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Citation 


H.B. 34 


ALB. 16 


TABLE I—Continued 


Summary of Legislative History of Homestead Exemptions Showing 
Measures Propcsed and Disposition Thereof. 





D:spos 


ition 





| _Adopted_ |_Rejected 










$3,000 of the valuation of homesteads of 


467 








Comment 








persons 60 years of age or older. 
in committee. 


Died 



























Statute 












Statute 


H.B. 398 








1934 





1935 








Statute 


Statute 





Statute 
















#HLB. 519 


Ch. 359, 


Laws 1933 


S.B. 20, 
Ch. 22, 


Laws 1935 


No information available. 
























All of these 






_ measures 


were still 
pending 
in com- 
mittee as 
of May 12, 
1937. 


property tax relief fund.” 


All homesteads of persons 65 years of 








Homesteads occupied by resident own- 
ers, 65 years of age or over, for 5 years 
prior to granting of exemption. Value 
not to exceed $1,500. Passed house, 
died in Senate Committee. 











age or over, qualified for old age assist- 
ance to be exempt up to $3,500. Died 
in committee. 









Homesteads not exceeding in value $2,500 
owned and occupied by persons 65 years 
of age or over, who have resided there 
3 years prior to obtaining exemption. 






Homesteads to value of $5,000 owned and 
occupied by person who was resident 
and taxpayer on “a home” in the state 
for 2 years prior to granting of ex- 
emption. Excess value taxable. 



















Homesteads to value of $2,500 owned and 
occupied by residents of state, 60 years 
of age, who have lived thereon for 3 
years prior to granting of exemption. 
Homesteads of Veterans of the World 
War and those of prior wars with 25% 
service-connected disabilities have ex- 
emption from all taxes. 






Homesteads, rural and urban, consisting 
of not more than 160 acres valued at 
$2,000, to be totally tax exempt. Actual 
value of exemption to depend on funds 
available from revenue in “homestead 












First $4,000 in value of all urban home- 
steads assessed at 25% of full value. 
Rural homesteads assessed at 20% of 
full value. Is a classification, rather 


than an exemption. 


First $2,500 of assessed value of every 
homestead, rural and urban. Buildings 
included. Land area not to exceed 160 
acres. 






































Montana 1937 Statute H.B. 405 
Nebraska 1935 Const. Amend. H.R. 8 
Const. Amend. “HLR.9 
Const. Amend. | H.R. 89 | 
| | 
Const. Amend. | H.R. 18 








| ee eee EES 


All of these 
bills were 


reported Same provisions as H.R. 8, except that 


unfavor- 
ably by 
committees 
and did 
not pass. 





Provided for classification of homesteads 
and that 20% full value should be taken 
as basis for taxation until March 1, 
1940, and 15% thereafter. 


Homesteads to value of $2,000 exempt 
from taxation. Urban homesteads were 
to be two contiguous lots; no limits 
on rural homesteads. 








valuation was to be $4,000. 


lLegislature may provide by general law 
for exemption of homesteads up to 
actual value of $5,000. In city, home- 
stead to consist of not more than 2 
| contiguous lots., Urban homestead not 
| to exceed 160 acres. 


Same as H.R. 89, except that valuation 
' was to be $3,000. 




















































State 


Nevada 


New Hampshire 


New Jersey 


New Mexico 


New York 


North Carolina 





North Dakota 


Ohio 





Oklahoma 


Oregon 





Pennsylvania 
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August, 1937 


Summary of Legislative History of Homestead Exemptions Showing 


Measures Propcsed and Disposition Thereof. 






































without 


















































Di = 
Year Proposal Citation FA en Comment 
Adopted _|_ Rejected 
1931 None 
to 
1937 

1931 None 

to 

1937 sea 

1931 None 

to 

_1937_ 
1935 Const. Amend. S.}.R..5 Would have granted $2,500 exemption on 
No. 1 homestead of head of a family, widow 
and honorably discharged war veterans 
and nurses. Defeated by popular vote 
in 1935. 

1931 None 

to 

1937 

1936 | Const. Amend. Ch. 444 X Legislature may exempt up to $1,000 of 
assessed value of all homesteads at its 
discretion. Exemption of $300 proposed 
but defeated at regular 1937 session of 
legislature which adjourned 
further action. Law is not actively in 
force, because no vitalizing legislation 
has been enacted. 

1931 None 

to 

1937 

1937 Const. Amend. H.J.R. 31 Would authorize legislature to exempt 
new homesteads for a period of 3 years 

Both bills proposed from date of occupancy, excluding land 
to amend Sec. 2, Art. and buildings. 
— : “5 euialel 
H.J.R.4 a So cee Would authorize legislature to exempt 
in Committee without | the first $3,500 of assessed valuation 
further action. in every homestead, rural and urban, 
including land and buildings owned ani 
occupied by heads of faiilies. 

1936 | Const. Amend. Init. pet. X Legislature to define and fix limits of 

138 homestead exemptions; amount fixe 
cannot be lowered for 20 years. 

1937 Statute H.B. 3 - $1,000 of the assessed valuation of home- 

Extra steads exempted, pursuant to 1936 con- 
Session stitutional amendment. See Table III 
for definitions and limitations. 

1933 Statute H.B. 36 Withdrawn Provided for exemption up to $1,500 of 

ae sie assessed valuation of homesteads. Ac- 

being voted tual exemptions to be based on revenue 

b available in “county homestead exemp- 

pe Bed tion fund” from proceeds of gross sales 
legislature. linet 
ax. 

1937 Statute Initiative petition for $2,500 homestead 
exemption now being circulated. Time 
limit for obtaining necessary signatures 
expires July 7, 1938. Another initiative 
measure provides for flat tax of $10 on 
property assessed up to $2,500. 

1937, | Const. Amend. J.R.1 To amend Section 1, Art. 9 of State Con- 

Will be stitution. Would give legislature power 

voted on by to exempt by general law a uniform value 

the people in money all of “the total taxable value 

in 1938. of each person’s property or of the 
taxable value of homesteads. * * * 
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TABLE I—Continued 


Summary of Legislative History of Homestead Exemptions Showing 
Measures Propcsed and Disposition Thereof. 










Disposition 





























State Year Proposal Caan | —__.__....._._.__ Comment 
Adopted _|_ Rejected 
Rhode Island 1936 Const. Amend.}| Res. No.8 Passed Dec. 8, 1936. Failure to read pro- 
of Acts posal at town and ward meetings in 
and April, 1937, prevents it from being voted 
Resolves on in November, 1938. Proposed $3,000 








exemption for owner-occupied homes. 













1937 Statute and H. 576 xX Defeated April 1, 1937 in House. At- 
Const. Amend.| Substitute tempted to “cover” this defect and have 
ae proposition submitted anyway. No fur- 


ther action. 











South Carolina None 





South Dakota 








Statute 









Exemption extended to homestead as now 
defined by law: one acre in towns, 160 
acres outside of towns. 


H.B. 230, 
Ch. 209, 
Laws 1937 


Tennessee 






Texas 1933 | Const. Amend.} Art. VIII, xX 
Sec. l-a 












The first $3,000 of assessed value of all 
resident homesteads not exceeding 200 
acres in extent. 



















Adopted by popular vote, November, 1936. 
Up to $2,000 in assessed value of all 
homesteads and $300 in assessed value 
of household furniture may be exempted 
at discretion of legislature. Bill to that 
effect was passed and vetoed in 1937. 
Vermont 1917, Statute Sec. 691, 


Utah 1936 Const. Amend. S1:R.2 X 
































Cities and towns may vote to exempt 
amended Gen. Laws, dwelling houses up to $5,000 in value 
in 1917, as Depends on for a period of not more than 5 years, 
1929 amended Local Option subject to certain limitations. 
by Laws, 
1929, P. 26 
Virginia No information available. 
Washington 1933 Statute H.B. 306 Provided for exemption of 40 acres on 
Indefinitely irrigable and 160 acres on non-irrigable 
postponed farms: when used as owner-occupied 





homestead. 














































Statute H.B. 40 Same as H.B. 306. 
SS: 
1935 Statute S.B. 126 To increase amount of homestead exempt 
H.B. 273 Both bills from sale on execution from $2,000 to 
died in $5,000 and also to exempt homesteads 
com- from sale for satisfaction of any tax 
mittee. or local improvement assessment not 


originally levied with verified written 
consent of the owner. 
























1937 Statute H.B. 527 Amended Sec. 533 Remington’s Code to 


exempt homesteads from levy or sale 
for taxes. Persons receiving old age 
pensions and residents over 65 years 
old living in State for 10 years included 
in definition of “head of family.” Raised 
value of homesteads from $2,000 to 
$3,000 and extended benefits to pur- 
chasers under contract. 












Indefinitely 
postponed 














eos 


West Virginia 1933 Const. Amend. Att. X, X 
Sec. 1 





Tax limitation, rather than exemption. 
Tax on homesteads limited to 1% of 
assessed value, non-homestead property 

taxable at 114% if without and 2% if 

within a municipality. 
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TABLE I—Concluded 


Summary cf Legislative History of Homestead Exemptions Showing 
Measures Proposed and Disposition Thereof. 





Disposition 
Comment 





Defeated in Senate /|Provided for exemption of $3,500 of 
after passing House. 


assessed valuation of homesteads. 

















State | Year Proposal Citation = |_———___________ 
Adopted _| Rejected 
Wisconsin | 1933 Statute J.R.101S 
1935 | Statute | 315A | 
| | Statute 150A | 4 
1937 a Statute 7 24A ; 
50A 
53A 
172A 
841A 
Wyoming 1937 Statute Laws, 1937, 
Ch. 140 








1929 when it was amended in several important 
ways. The amended statute gives cities and towns 
the power to exempt dwelling houses from taxation 
for a period of five years. Buildings erected after 
June 1, 1922, and before April 1, 1929, may be 
exempted only if they are used and occupied ex- 
clusively as a home. A much broader limit prevails 
for dwelling houses constructed after April 1, 1929. 
It makes no difference whether those buildings were 
constructed for “sale or rent” or are used “exclusive- 
ly” as a home since the law expressly includes all 
of these classes of dwellings in the favored category. 
It seems that the maximum amount of exemption 
in Vermont is set at not more than $5,000 of the 
assessed valuation, regardless of the date when the 
house was constructed.‘ 

Kansas was the only other state considering home- 
stead exemptions before 1931. In 1929, a bill 


*Sec. 691. Gen. Laws of Vermont, 1917; amended by Laws, 1929, 
p. 26. 


Funds from tax on gross income from 
sales to be used for replacing revenue 
lost by limiting tax rate on homesteads 
to 1% of the first $7,000 value. 


Provided for deduction of value of home- 
steads of not less than $2,000 nor more 
than $3,000 from taxable valuation of 
property. 


Indefinitely 
postponed 








These measures deal with rendering fur- 
ther assistance to recipients of old age 
pensions by exempting homesteads. 
This bill provided for exemption of 


$2,000 in value of any homestead. 





Withdrawn 





Xx $500 of the assessed valuation of resident 
homestead real property. 


originating in the House of Representatives which 
would have given a flat exemption to all homesteads 
up to the value of $1,000 was defeated by the legis- 
lature.® 

From 1931 on, however, the list of states exempt- 
ing homesteads from taxation has grown steadily. 
Agitation for a tax exemption subsidy to small home 
owners has become nation-wide and cannot be 
brushed aside as a passing fad. It is believed that 
this agitation will continue to gain popular support 
so long as property owners and the voting public 
generally are unaware of the fact that there is more 
involved than merely assisting needy home owners. 
This phase of the subject will be discussed in the 
final section of Part 2. 

A summary, Table 1A, has been prepared show- 
ing the names and total number of states whose 


legislatures have considered such laws from 1929 to 
date. 





5H. 176, 1929, Kansas. 


TABLE IA 


Summary o{ States Considering Homestead Exemption Laws—1929 to 1937 














1929 | | 1933 1934 1935 1936 193 
Kansas | Connecticut | Illinois Arizona Arizona Arkansas California 
Vermont | WKansas Michigan California North Carolina} Georgia 
Kentucky | Minnesota Florida Oklahoma lowa 
Oregon Tllinois Rhode Island Kansas 
| ‘Texas Iowa Utah Massachusetts 
Washington Kansas | Michigan 
| | West Virginia Louisiana | Montana 
| | Wisconsin Michigan | Ohio 
| Mississippi | Oklahoma 
Nebraska Oregon ; 
| New Mexico | | Pennsylvamia 
| | Washington | Rhode Island 
| Wisconsin | South Dakota 
| | | Utah 
| Washington 
| | | Wisconsin 
Wyoming 
Total 2 1 “ 3 13 5 == 
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This summary offers several excellent illustrations 
of persistent efforts to win approval for homestead 
exemption proposals. In Kansas, for example, such 
measures have been introduced at four different ses- 
sions of the legislature, while in Wisconsin, Wash- 
ington, and Michigan, they were proposed in 1933, 
1935 and 1937. So far, not one of these states has 
adopted a homestead exemption law, but what they 
may do in the future is unpredictable. 


Chronology 


CLEAR picture of the rapid growth of homestead 
exemptions can be obtained by reviewing the order 

in which the existing laws on the subject have been 
adopted. Two states, Texas and West Virginia, led 
the way with constitutional amendments in 1933. 
Then, in 1934, Minnesota and Mississippi amended 
their statutes in order to treat homesteads more 
favorably. Florida and Louisiana changed their tax 
exemptions by constitutional amendments in 1935, 
while Mississippi revised its 1934 statute by increas- 
ing the area and value of exempt homesteads. 
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Three more states, Arkansas, North Carolina and 
Utah, joined the group in 1936. The first five months 
of 1937 saw Alabama, Iowa, South Dakota and 
Wyoming change their statutes to confer tax- 
exempt status on homesteads as defined in their 
respective laws. 

On June 8, the people of Georgia adopted a con- 
stitutional amendment providing for exemption of 
$2,000 in value of owner-occupied homes and $300 in 
actual value of personal property which has been 
registered according to law. The public opinion of 
homestead exemptions is indicated by the vote of 
132,781 for the measure and 61,734 against it. At 
this time homesteads are exempt from taxation in 12 
states; two other states have adopted permissive 
constitutional amendments which have not been 
vitalized by appropriate legislation. The exact status 
of the law in Georgia is unknown since available 
information does not indicate when recent constitu- 
tional amendments go into effect. 

Table II, below, lists the chronological order in 
which homestead exemption laws have been placed 
on the statute books. 


TABLE II 
Chronological Order in Which Homestead Exemption Laws Have Been Adopted 





State 


Year 


Provision 





When Effective 





Vermont Statute 
1933 Texas 
West Virginia 


1934 Minnesota 


1917 





Const. Amend. | Immediately. 





Const. Amend. | Immediately. 





Statute Immediately. 


Mississippi Statute Immediately. 





Not effective unless exemption is voted by local option. 





1935 Florida Const. Amend. | Immediately. 











Depends on money available from “Property Tax Relief Fund.” 





Louisiana Const. Amend. 
Mississippi Statute Immediately. 
(amending 


1934 statute) | 








1996 | Arkansas Const. Amend. | 1937. 








North Carolina Const. Amend. 








At discretion of legislature. Not yet effective. 











Utah Const. Amend. 


At discretion of legislature. Not yet effective because vitalizing legislation 
enacted in 1937 was vetoed by the Governor. 








1937 ; Alabama { “Statute 


October 1, 1937. 








Available information does not specify effective date. 


Immediately, but amount depends on money available in “Homestead Credit 

















Georgia | Const. Amend. 
lowa eee Statute 
Fund.” 
South Dakota Statute Immediately. 
Wyoming “3 Statute Immediately. 
Interpretation 


EW tax laws always create new problems both 

for the taxpayers and for the officials charged 

with their administration, since even the most care- 
fully drawn statute requires a certain amount of in- 
terpretation. This is particularly true of homestead 
exemptions. For one thing, no two states have taken 
exactly the same view of the problem. Iowa, Okla- 
homa and several other states include elaborate and 


detailed restrictions and requirements as a part of 
their homestead exemption laws, while other states, 
such as Alabama, confine themselves to a few short 
paragraphs covering about half a printed page. Then, 
too, each state has formulated its own definition 
of homesteads and its own method of extending 
benefits to the taxpayers affected. Consequently, it 
will be almost impossible to cite court decisions in 
one state as an exact authority in settling the prob- 
lems arising in other states. 
























































































Governments Affected 


SOUTH DAKOTA, Texas, Arkansas, Missis- 
sippi and Alabama, only the state government is 
affected by the exemption of homesteads. There, 
cities, counties and school districts which now are 
permitted to levy ad valorem property taxes may 
continue to do so and homestead properties must 
still pay local real estate taxes. 


Louisiana has a somewhat complicated arrange- 
ment since there are special provisions applying only 
to Orleans Parish in which the city of New Orleans 
is located. Throughout the state, homesteads are 
exempted from ‘ ‘state, parish and special taxes” only. 
No exemption from “municipal or city taxes” is al- 
lowed except in Orleans Parish; in that parish, the 
exemption applies to “the state, the general city, 
the school, the levee and levee board taxes.” All 
general and special funds of the state and other po- 
litical subdivisions are reimbursed for any sums lost 
by reason of homestead exemptions. The funds for 
such reimbursement come from a special “Property 
Tax Relief Fund.” Another feature of the Louisiana 
law is the restriction that: 


ke ok Ok 


homesteads shall not be exempt from taxes 
* * x 


to an amount greater than the necessary funds 
available in the Property Tax Relief Fund to make the 
reimbursement herein provided.” 

Although $2,000 of the valuation of homesteads 
is exempted in express words in one section of the 
law, the restriction just quoted from a later section 
of the same law limits the actual value thereof and 
makes it a refund or credit rather than a straight 
exemption. The other eight states exempt home- 
steads from all state and local taxes. 


Iowa Plan 


HE plan followed in Iowa is rather unique since 

the homestead exemption law is made an inte- 
gral part of the entire fiscal system of the state. As 
in Louisiana, the exemption is given in the form of 
a refund or credit, with the actual value depending 
on the funds available for distribution from a “Home- 
stead Credit Fund.” Iowa now collects most of its 
revenues from three sources—income, corporation 
and sales taxes. The proceeds derived from this 
“three-point” tax system are deposited by the State 
Treasurer in a special fund and are used partly to 
meet the cost of old age pensions, and partly to pay 
for direct and work relief. The balance is paid into 
the “Homestead Credit Fund” to be paid over to the 
various counties, in order to replace funds lost 
through homestead exemptions. Each county re- 
ceives the same proportion of the fund that the 
assessed valuation of all eligible homesteads therein, 
valued at a maximum of $2,500 for each, bears to 
the total assessed valuation of all eligible homesteads 
in the state valued at not more than $2,500 for each 
homestead. It can be seen that the proportionate 
refund available to each county will depend mainly 
upon the receipts from the income and sales taxes. 
Moreover, if the system is to operate fairly and ac- 
curately, fresh calculations will have to be made 
every year in order to take into account changes 
caused by fluctuations in real estate values, construc- 
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tion of new buildings which are eligible for exem) 
tion, destruction of old buildings, and so forth. 
Another factor that adds to the complications of the 
Iowa system is the restriction that the rate of re- 
fund may not exceed 25 mills on each dollar of eli- 
gible homestead valuations. Not only must the 
taxing authorities calculate the proportion which eli- 
gible homesteads in each county bear to all eligible 
homesteads in the entire state, but since each county 
usually has a different tax rate, the local rate must 
be extended against the eligible valuations. If the 
local rate exceeds 25 mills on each eligible dollar of 
homestead valuation, the excess funds are returned 
to the State Treasury for reapportionment in the 
following year. However, if this maximum of 25 
mills is higher than the local rate, the latter prevails. 
This plan results in greater benefits to homeowners 
in “high-rate” counties than to those in counties 
having rates lower than the 25 mill limit.® 


Wyoming 


YOMING is another recent addition to the 
roster of homestead exemption states. Its 
law, approved March 3, 1937, provides that :* 

“The homestead real property of all persons occupying 
the same as a home within the State of Wyoming is 
hereby exempted from general taxation in the amount of 
five hundred dollars ($500) assessed valuation.” 

A “Homestead Property Exemption Fund” has 
been established and from the funds deposited in it 
the State Treasurer must reimburse each county in 
Wyoming for the revenues lost through homestea« 
exemptions. School districts, also, are reimbursed 
by the County Treasurer out of the money received 
from the state. The Wyoming law differs from that 
in Iowa and Louisiana in that the actual amount of 
the assessed valuation upon which the exemption 
is to be calculated does not depend on the amount 
of money deposited in the Homestead Property Ix- 
emption Fund. This law is simpler and easier to 
administer than either the Iowa or Louisiana sys- 
tems. 


Variable Exemptions 


RKANSAS has a “variable” type of exemption. 

That is, a constitutional amendment adopted 
in 1936 exempts the first $1,000 of assessed valuation 
of every homestead, but the amount may be changed 
by the legislature at any time and increased to any 
figure between a minimum of $1,000 and a maximum 
of $2,500. This provision permits a wide range of 
experimentation to determine the amount of exemp- 
tion most beneficial to homeowners of moderate 
means and least harmful to the state’s finances. 


In one respect, the Arkansas method is different 
from any other adopted up to the present time. No 
method for replenishing the depleted treasuries of 
the state and its various political subdivisions was 
included in the constitutional amendment. Realiz- 
ing that a state constitution cannot be changed quite 
so easily as a Statute, the framers of this amendment 
left the details for replacing losses in the hands of 


6S. F. 184, 47th G. A. 1937, Iowa. 
™ Laws, 1937, Ch. 140, S. F. 2, 
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the legislature. But, at the same time, they express- 
ly stipulated that the constitutional amendment, 
even though ratified by popular vote, was not to 
become effective until the legislature arranged for 
replacement of funds affected thereby. This was 
done at the 1937 regular session. Beginning with 
the calendar year 1938, eight per cent (8%) of the 
funds collected annually from the retail sales tax are 
to be paid into a “Homestead Tax Exemption Fund” 
until a total of $500,000 has accumulated. This 
money is to be used for reimbursing the losses 
accruing to different funds from homestead exemp- 
tions. Since the constitutional amendment prohib- 
ited the levying of any new taxes to make up the 
anticipated shortages, revision of the sales tax was 
considered the best possible solution.® 


Oklahoma 
KLAHOMA is another state in which the 
amount of assessed valuation exempt from 


taxation is variable. However, it is only a one-way 
variability. The constitutional amendment adopted 
in 1935 permits the legislature to exempt homesteads 
“from all forms of ad valorem taxation” without 
specifying any minimum or maximum amount of 
valuation to be exempted, but the second section of 
this amendment states that: 


“any act of the legislature which is authorized by this 
amendment and which provides that homesteads shall be 
exempted from ad valorem taxation shall be in full force and 

effect for a period of not less than 20 years from the date 
a the taking effect of such act and for such time there- 
after as the same shall remain without repeal or amend- 
ment * * * provided, that the homestead as defined in any 
such act of exemption may be increased at any time, but not 
diminished.” 


Consequently, the exemption granted on $1,000 of 
the assessed valuation of homesteads as defined in 
the recent exemption act can be increased at any 
time, but cannot be diminished until January 8, 1957, 
twenty years from the date said act went into effect.® 


Pending Constitutional Amendments 


HE General Assembly of Georgia recently sub- 
mitted a “homestead exemption” constitutional 
amendment to the electorate of that state and their 
favorable decision was recorded by a two to one 
vote on June 8, 1937.1° This amendment will estab- 
lish another type of variable exemption, almost the 
reverse of that prevailing in Oklahoma. Here, the max- 
imum exemption will be based on $2,000 of the 
value of homesteads as defined by law, but the 
amendment allows the amount to be reduced under 
the following conditions: 
“* * * the General Assembly may from time to time, 
as the condition of fiscal affairs of the state, counties or 


schools may warrant, lower said exemption to not less than 
$1,250.” 


Laws of this sort are quite rare; in fact, the propo- 
sition under consideration in Georgia is the only 


' Amendment No. 23; adopted Nov. 3, 1936. 
kno wn as “Retail Sales Tax Law of 1937.” 
* Initiative Petition 138 embodied this constitutional amendment: 
B. 3, Laws, 1937, 1st Special Session of 1935 provided for this 
000 exemption. 
io HY, B. 26, proposing an amendment to Article 7, section 2 of the 
Constitution of Georgia. 


Sec. 9-A, Act No. 154, 
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one of its kind on record. There is more to be said 
in favor of this type of “reverse variability” than 
for the attitude taken in Oklahoma since it gives the 
legislature full power to change the law in the light 
of practical experience. Presumably $1,250 was 
thought to be the lowest amount of exemption con- 
sistent with an intention to benefit small home own- 
ers. Whether this idea was based on any scientific 
study of the matter is not known, but the study of 
the Oklahoma Tax Commission reviewed in the 
preceding article found an exemption of $1,000 to 
be ample for protecting those most in need of a 
subsidy from the state. 


The voters of Pennsylvania will be given an op- 
portunity in 1938, to approve or reject a proposed 
amendment to Section 1, Article 9, of the State Con- 
stitution." If adopted, the legislature will have 
power to exempt by general law a uniform value in 
money of the “total taxable value of each person’s 
property or of the taxable value of homesteads 
* ok 9? 

While this amendment does not provide by its 
terms for a variable exemption, the provision allow- 
ing the legislature to establish exemptions by gen- 
eral law will have the same effect since there are no 
restrictions on increasing or decreasing the amount 
of exemption originally established is not expressly 
prohibited. As there is no record of similar pro- 
posals ever before being advanced in Pennsylvania, 
it is impossible to predict the fate of this amendment. 
Much of the final result will depend on the economic 
situation at the time the voters go to the polls. A 
continued improvement in business conditions may 
cause a large percentage of the voters to become in- 
different. On the other hand, agitation by interested 
parties may swing the result in the opposite direction 
and bring about an overwhelming approval of the 
amendment. 


Summary 


HE most interesting and significant aspects of 

the homestead exemption movement are (1) its 
rapid growth, (2) the wide variation in definitions 
and limitations, (3) the range of exemptions from 
$500 of the assessed valuation in Wyoming to 
$5,000 in Florida, and (4) the fact that homesteads 
are not exempt from taxation for pre-existing bond- 
ed indebtedness. This rule has been specifically in- 
corporated into the laws of only two _ states, 
Arkansas and Oklahoma. The other eleven states 
undoubtedly will follow the rule laid down by the 
Supreme Court of Florida, holding that if the tax- 
ing power of a state or local government has been 
pledged for payment of principal or interest on debts 
outstanding at the time homesteads are exempted 
from future taxation, such homesteads still remain 
taxable to whatever extent is necessary in order to 
meet these pre-existing obligations. To hold other- 
wise would permit the impairment by a state law of 
the obligation of a contract.” 





1 J, R. 1; 1937. 
12 Folhs v. Marion County, — Fla. —, 163, So. 298. Long v. St. 
John (1936).— Fla. —, 170 ‘So. 316. See “Tax Exemptions, Part I,” 


Tax Magazine, May, 1937, page 271. The Attorney General of Okla- 
homa has indicated the general line of reasoning other states should 
follow. See Opinions of Atty. General of Oklahoma, 1937, page —, 
Opinion to Hon. John Rogers, dated February 2, 1937. 
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No attempt has been made to consider in detail 
the laws of every one of the fourteen states exempt- 
ing homesteads from taxation. 
venience to the reader, they were summarized in 
summary 


outline form and this 
Table III below. 


Conclusion 


SEPARATE group of problems has arisen 
concerning the relationship between the laws 
exempting the homesteads of widows and war vet- 
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erans from taxation and those exempting homesteads 
generally. There is no uniform rule on these points 
and the law is badly in need of clarification. 
later article, the pertinent decisions and statutes will 


Ina 


The third and final section of Part II will be de- 
voted to a review of opinions regarding the social 
desirability of homestead exemption laws. 


Clas-es. Sse ‘Editor's 
Macazine, May, 1937. 


TABLE III 


Summary of State Homestead Tax Exempt on Laws 


Note” 


to 


rex 


% This will be done in Part IV dealing with exemptions to special 
Exemptions,” 


Pact I, Tax 





Amount of Exemption 


(1) Alabama. — 1937. $2,000. 
Exemption shall not exceed 
$2,009 in assessed valuation 
of every homestead, “as now 
defined by the Constitution! 
and Laws of the State of 
Alabama.” 


(2) Arkansas.—Adopted 1936 ; 


effective, 1937. $1,000. The 
first $1,000 of the assessed) 
valuation of every home- 
stead. However, legislature 
may change this at any time, 
and fix the amount of ex- 
emption between a minimum 
of $1,000 and a maximum of 
$2,500. 


(3) Florida. — 1935. $5,000. 
The first $5,000 of assessed 
value in every homestead, 
urban and rural, land and 
buildings. 





(4) Georgia. — 1937. $2,000, 
in value of homestead, but 
legislature may reduce it to 
$1,250 at any time. $300 in 
actual value of personal 
property registered as_ re- 
quired by law is exempt also. 


(5) Iowa. — 1937. $2,500 is 
maximum. Actual value de- 
pends on amount of revenue 
available in “Homestead 
Credit Fund” for distribu- 
tion on Oct. 1, 1937 and an- 
nually thereafter, but cred- 
its on 1936 taxes payable in 
1937 will be determined as 
of Sept. 1, 1937. 


Definitions and 
Limitations 





“In no case shall the exemp- 
tion * * * apply to more 
than one person, head of the 
family, nor shall said ex- 
emption exceed $2,000 in as- 
sessed value nor 160 acres 
in area.” 





Units Which Must | 
Observe Exemption 





Provision 





1937. 





The State—beginning Oct. 1,| Statute. 





Citaticn 
Laws '36-’37. 
(Spec. Session 
107 S. 5.) 





Exemption applies to home- 
steads of “each and every 
resident of the state, whether 
* * * married or unmar- 
ried, male or temale.” Ef- 
fective upon replacement by 
legislature of tunds dimin- 
ished or affected hereby. 


The State. All legal rights 
of holders of “any bond, 
note or other obligation 
heretofore issued or assumed 
by the State and now out- 
standing * * *” are fully 
protected. Effective upon 
replacement by legislature 
of funds affected hereby. 


Const. 





Homesteads owned by heads 
of families who are citizens 
of and reside in State of 
Florida, “provided that the 


| title to said homestead may 


be vested in such head of a 
family or in his lawful wife 
residing upon such home- 
stead, or in both.” 


The state and all local gov- 
ernments. The amendment 
specifically permits “special 
assessments for benefits” 
however. The Florida Su- 
preme Court has ruled that 
homesteads continue to be 
liable for taxes to service 
debts incurred prior to the 
passage of amendment. 








Applies only to owner-occu- 
pied houses. Is part of a 
general program giving the 
legislature power to classify 
property for taxation and to 
adopt different rates and 
methods for taxing the dif- 
ferent classes. 


The state. (Full details are 
lacking.) 





Const. 


Const. 





Homestead is dwelling house 
in which owner lives 6 months 
or more of each year, except 
that residence at time of 
claiming credit is sufficient 
during Ist year of owner- 
ship. Area limited to Y% 
acre in city or town plat, 


but may be enlarged until assessed value reaches $2,500. 


Homesteads outside city or 





(6) Louisiana. — 1935. $2,000. 
The first $2,000 of assessed 
value in every homestead, 
urban and rural, land and 
buildings. (This is the max- 
imum exemption. 






State and all local units. 
Rate of exemption cannot 
exceed 25 mills. 


town limited to 40 acres. 





Homesteads not exceeding 
160 acres in extent owned 
and occupied by a head of 
a family or person having a 
mother or father or persons 


The ex-| dependent upon him or her 


emption will become effective] for support. 


only to the extent that re- 
placement revenues are made 
available from the “P 


erty Tax Relief Fund” of 


Trop-| 


the state.) 


The state, and all parishes, 
all special districts, the city 
of New Orleans (no other 
municipal corporation in the 
state, however), the New 
Orleans School District and 
the New Orleans Tevee) 
Board. These units will ob- 





Statute. 


Const. Amend. 23; 
Adopted Nov. 3 
1936. Orig. by 


initiative petitions. 


H 


Art. X, Sec. 7a. 





H. B. 26, H. B. 30 
and H. B. 34 
(1937. Reg. Ses- 
sion) amending 
Sec. 2, Art. 7 of 
const. 


S. F. 184, 47th | 
G. A. (1937 Reg. 


Session.) 


Art. X, Sec. 4. 


serve the homestead exemption only to the extent that re- 
placement revenues are made available to them from the 


“Property Tax Relief Fund” of the State. 
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TABLE III—Concluded 


Summary of State Homestead Tax Exemption Laws 














Definitions and Units Which Must 


Amount of Exemption Limitations Observe Exemption 


Provision Citation 














Statute. Laws 1933, 
Che 359: 


(7) Minnesota. — 1934. The 
first $4,000 of value in all 
homesteads is assessed at 
25% of full value if platted 
or urban, and at 20% of full 
value if it is rural or un- 
platted. (Non - homestead 
property is assessed at 40% 
if platted or urban and at 
33% % if rural or unplatted. ) 


The state and all local gov- 
ernments. 












State government only. 








Statute. Ss: - 20, Ch. 22, 
ae 1935, Extra 
Session amending 
H. B. 321, Ch. 191, 
Laws of 1934. 


(8) Mississippi. —1935. $2, 500. Homesteads not exceeding 
The first $2,500 of assessed] 160 acres in extent. Person 
value in every homestead,| claiming exemption must be 
urban and rural, land and] (1) a natural person, (2) a 
buildings. resident of the state, (3) the 
owner of the dwelling per- 
manently occupied as a home. 



















(9) N rorth Carolina.—Adopt- 
ed November, 1936. $1,000. 
Up to $1,000 of assessed value 
of all homesteads at discre- 
tion of legislature. $300 ex- 
emption proposed but rejected by legislature in 1937. 


(10) Oklahoma.—1937. $1,000| “Homestead” means the ac- 
of the assessed valuation] tual residence and domicile 
thereof. Legislature cannot] of a natural person, who is 
lower this amount for 20)a citizen of the State and in 
years, but can increase it at}whom the “record actual| obligations, incurred or made 
any time; has full power to| ownership” is vested. Rural] prior to taking effect of this 
define and fix limits. ° homesteads include not morejAct’”’ are not affected or 
than 160 acres of land and| impaired. 
the improvements thereon. 
Urban homesteads shall not 
exceed area of one acre upon which are located “the 
dwellings, garage, barn and/or other out buildings nec- 
essary or convenient for family use.” 








“The state and all local gov- Const. Ch. 444. 


ernments. 











Statute, enacted |H. B. 3, Extra 
pursuant to Const.| Session, 16th 
Amend. Adopted} Legislature. 

in 1935. Initiative 

Petition No. 138. 


The state, county, and all 
local governments, but “all 
assessments, levies, encum- 
brances and other contract 








(11) South Dakota. — 1937.| Homestead is house used as 
Homestead as defined by|a home by the owner there- 
law; that is, in towns (ur-|of; appurtenant buildings 
ban), 1 acre, and outside ofjincluded. Shop, store or 
towns (rural), 160 acres.| other building on homestead 
Mineral lands classified sep-| deemed appurtenant when 
arately. really used or occupied by 
owner in prosecution of his 
“own ordinary business.” 


(12) Texas. — 1933. $3,000.) Homesteads not exceeding 
The first $3,000 of assessed| 200 acres in extent. 
value of all “resident home- 
steads as now defined by law.” 


(13) Utah. — Adopted No- 
vember, 1936. $2,000. Upto 
$2,000 of value of all home- 
steads at discretion of the 
legislature. 


Statute. I aws ; 1937. 
Ch. 209, 
H. B. 230. 


State; exemption applies to 
“any tax imposed by the 
legislature to defray the or- 
dinary expenses of the state 
or to pay any deficiency 
thereof.” 











Const. Art. VIII, | 
Sec. 1-a. 


State government only. 











The state and all local gov-| Const. S.J. R. Z. 
ernments. 








(14) Vest Virginia. — 1933.|“Property owned, used and 
Homesteads taxed at not] occupied by the owner ex- 
more than 1% of assessed clusively for residential pur- 
value; non-homestead prop-| poses” and farms * * * 
erty taxed at 14% if with-| occupied by owners or bona 
out, and at 2% if within aj fide tenants. 

municipality. 





The state and all local gov- Const. a Art. X, Sec. 1. 


ernments. 








Statute. Laws 1937. 
| Ch. 140. 
iS: EZ 


(15) H’yoming. — 1937. $500] Applies to resident homestead, The state and all local gov- 
assessed valuation. real property. Any person] ernments. 

claiming exemption under 

existing laws, not entitled to 

any further exemptions under this Act. Revenue losses | | 
made u from “Homestead Property Exemption Fund.” | 








NOTE: The general form and arrangement of Table IIT has been taken from a chart in the report issued January 15, 1937, by the State Board 
of Equalization of Wyoming. However, it has been revised, added to and rearranged on the basis of information gathered in a survey 
made for the author by the Iowa State Law Library. This assistance is hereby acknowledged. 



























































































An evaluation of the situation 
in New Mexico 


By RUDOLF F. BERTRAM* 





ILE problem of expenditure control of govern- 
mental agencies has always been a prominent 


issue. It is clearly two-fold. It may be a con- 
trol of expenditures in the interest of the taxpayers, 
or control in the interest of the residents. While 
control in the interest of the former undoubtedly has 
for its main purpose a reduction of expenditures, 
residents will be interested less in reduction than in 
the efficient administration of the funds available.’ 


In analyzing the various control measures 
adopted by different governmental units at different 
times it is frequently, although not always, possible 
to determine in the interest of which of the two 
groups mentioned (taxpayers and residents) the 
measure has been adopted or is administered. In 
this paper we are concerned with the control of the 
State Tax Commission over the budgets of the local 





* Personnel Assistant, Tennessee Valley Authority, Knoxville, Tenn. 

1Of course the aims of the two groups need not necessarily be dif- 
ferent. While taxpayers may be interested in most efficient expendi- 
tures, residents may have an interest in tax reduction. It is probably 
safe to say that similarity in aims increases with overlapping of the 
two groups. 


Local Budget Control by State 


Tax Commissions 






governments, including counties, schools, and 
municipalities, in the State of New Mexico.’ 


History of Control Statutes 


HE New Mexico law under which the various 

local governmental units are required to submit 
their budgets to the State Tax Commission for ap- 
proval dates from 1921. This law was not the first 
effort of State control over local expenditure in New 
Mexico. In fact the tax limitation laws had for 
many years previous prevented local governments 
from incurring expenditures beyond definite limits. 
With the creation of the State Tax Commission in 
1915 the control over local budgets became quite 
definite, although the method employed was indirect 
rather than direct. Among others, a law was passed 
in that year (1915) which provided that: 

“No county, city, town, village, or school district shall 
in any year make tax levies which will, in the aggregate, 
produce an amount more than five per cent in excess of 
the amount produced by tax levies therein during the year 
preceding, except as hereinafter provided. In case the 
amount desired to be produced by tax levies is more than 
five per cent greater than the amount produced in the 
year preceding, such fact shall be set forth in the form of 
a special request and filed with the State Tax Commission.” * 


On the basis of this provision the Tax Commission 
requested that all local governments submit esti- 
mates of needs, so that it might be able to “act 
intelligently upon requested tax levies.” * 


For a time this method of State control over local 
budgets was quite successful. “The proper formula- 
tion of local budgets was from 1915 to 1919 . 
adequately cared for,” reported the Special Revenue 
Commission in 1920.5 

“As the law was all inclusive, covered all levies for all 
purposes, it was essential that the entire fiscal program 
of the counties, municipalities and school districts be made 
up carefully in advance and be so carefully formulated in 
detail as to pass inspection by the Commission. ... The 


Commission ... required such budgets properly and fully 
prepared, as a consideration of local tax levies.” * 


This ideal situation underwent a change, however, 
as the legislature from time to time exempted specific 
expenditures from the five per cent limit clause, 
thereby taking from the Tax Commission the con- 
trol over such tax levies, as well as over the ex- 
penditures. Moreover it was: 
" found that many small municipalities have under- 
taken obligations which it is impossible for them to meet. 
Bond issue after bond issue has been made involving 
high interest and sinking fund levies and in several cases 
the plants for which bonds were issued have broken down 


entirely leaving the municipality with a burden which it 
finds the greatest difficulty in carrying.’ 





2 The schools, although organized on a county basis, have their own 
bud ets. 
uoted by Rupert F. Asplund in Local Expenditure Control Through 
Uniferns Budgets and Accounts. National Tax Association 1931, p. ¢ 
* Ibid. 
5 Report of the Special Revenue Commission to the Governor and 
ee of the State of New Mexico, p. 169. 
b 


TIbid., p. 153. 
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To overcome at least some of these deficiencies 
seemed desirable. “In order to secure the best re- 
sults for expenditures,” it was recommended, “ 
have the municipalities submit budgets to the State 
Tax Commission in such detail as may be re- 
quired.” § 


The result of this report of the Special Revenue 
Commission was the legislation passed in 1921. The 
laws of 1921: 

“. . . provided that the State Tax Commission should 
require boards of County Commissioners in each county 
in the State to prepare estimates of revenue required to 
meet the ordinary financial needs of each county in the 
State for the ensuing year, inclusive of school districts 
and estimates of all monies required for extraordinary pur- 
poses that may be needed for the ensuing year. . The 
Commission has the power to approve or disapprove in 
whole or in part or to amend or change the budget esti- 
mates as submitted.” ® 
Similar requirements were made for all other local 
government units. 


It is of importance to point out that the Commis- 
sion was empowered to revise the budgets either 
up or downward as it saw fit, after it had conducted 
budget hearings in the respective communities. 
The Commission was further given the power of set- 
ting the tax rate which according to its estimates 
would provide revenue sufficient to cover the budget 
needs.?° 


Fifteen years have elapsed since this law was first 
put into operation. It is interesting to see how far 
it has solved the problem of central control over 
local expenditure. It should be pointed out once 
more that there may be two reasons for wanting to 
limit local expenditures, namely (1) to reduce taxes 
and (2) to secure the most efficient expenditure of 
monies collected by the different agencies. Realiz- 
ing that a fusion of both objects is possible or even 
desirable, it must be admitted that in actual practice 


one is only too frequently stressed at the expense of 
the other. 


As we mentioned earlier the Tax Commission was 
given the power to either raise or lower the budget 
estimates submitted. It was thereby at least theo- 
retically, in a position to prevent undesirable ex- 
penditure slashing as well as it was able to curb 
extravagant expenditure of public funds, which in 
turn would result in excessive tax rates. 


The Function of Control 


O MAKE an adequate estimate of the function of 
this control of the State Tax Commission over 
local budgets, it would be necessary to make a de- 
tailed study of the Commission activities. This 
would necessitate a comparison of expenditures by the 
various agencies before the law went into effect 
with expenditures since the supervision has become 
operative; it would further require a comparison of 
budgets as submitted to the commission with the 
budgets as finally passed. This comparison, more- 
over, would have to deal with the specific expendi- 
tures included in the budgets in order to see for 
8 Tbid. 
“State and Local Taxation with Special Reference to New Mexico 


Pate ” The University of New Mexico Bulletin. (University of 
New, Mexico Press 1932), p. 11. 
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which services expenditures had been either de- 
creased or increased. No data is available to make 
such a detailed study. We shall therefore have to 
confine ourselves to an evaluation on the basis of 
the information at hand. This information is found 
primarily in the Biennial Reports of the State Tax 
Commission. 


The Tax Commission in its first report since the 
passing of the budget control law referred to con- 
ditions existing before the passage of the law. It 
said “blindly and wilfully we entered upon a period 
of liberal public expenditure, demanding, more and 
more insistently, governmental services beyond our 
power to pay for them.” ™ 


Using the data of 1921-22 which, as a result of 
the depression, was not especially fitted for the pur- 
pose, the Commission generalized freely and drew 
the conclusion that “the tax problem must be solved 
if we are to preserve the credit of New Mexico and 
the well being of our citizens.” 7? With this in mind 
the Commission seems to have taken the stand in 
favor of primarily reducing taxes. It was success- 
ful. “With the help and cooperation of the State 
Educational Auditor and the New Mexico Tax 
Payers Association” it was able to “accomplish a re- 
duction of approximately eighteen per cent in total 
taxes levied.” ** It gives assurance that: 

“.. the reduction in budgets were not brought about 
by arbitrary actions or orders on the part of the State Tax 
Commission, but were largely caused by conference and 
interchange of views. ... In almost all cases reductions 
made met with the approval of local authorities. Of course, 
some reductions particularly in the matter of expenditure 
for rural ungraded schools were brought about by a court 
interpretation of the law limiting the expenditure for such 
schools.” * 

Studying the problem of assessment, the Commis- 
sion found, that it was possible, by fair valuation 
of all property in the State, to increase the assessed 
value by about sixty-six per cent. The conclusions 
drawn from this observation were very curious: 

“If there is to be any raise in the values of property 

and if property is to be honestly and fairly assessed, as to 
value and quantities, there must be a sharp curtailment of 
governmental expenditures and a careful shaping of budgets 
so that the actual tax to be paid will not increase to such 
a degree as to make the taxes unbearable.” * 
While one can understand the argument that such 
increased valuation should result in a decrease in 
tax rates, it is hard to see why “a sharp curtailment” 
of expenditures was necessitated. It would probably 
be reasonable to assume that, other factors being 
equal, a more equitable assessment procedure would 
permit a limited increase in governmental expendi- 
tures instead of necessitating a decrease, since even 
the former would probably decrease the burden of 
the average taxpayer by reaching those who pre- 
viously had profited by the unfair method of assess- 
ment. 





1 State of New Mexico, Fourth Biennial Report of the State Tax 
—-- p. 5. 
1 


14 Thi 


15 Tbid., p. 8. It is interesting to note that the Commission objects 
to the law providing for assessment of railroads on the basis of cost 
of reproduction less depreciation. It believes such valuation to be 
discriminatory because ‘“‘a given railway may have a very high cost 
of reproduction value because of the character of the country it 
traverses, requiring heavy construction, steep grades, sharp curves, 
cuts, tunnels, expensive bridges, etc., which cost would add nothing 
to its sale or market value.” Jbid., p. 10 
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Relationship Between Budgets, 
Assessments and Tax Rates 


EK THUS see that the Tax Commission early 

realized the connection between budgets, as- 
sessments, and tax rates, although judging by its 
reports, as we noted, it did not get the right relation- 
ship between the three. Let us see how it attacked 
the problem. In 1932 the Commission stated: 

“Each year tentative budgets by each branch of govern- 
ment are prepared and submitted to the State Tax Com- 
mission for approval and we have found it necessary during 
the past biennium (1931-32) to greatly reduce these budget 
requests to a figure, which in spite of the shrinkage in prop- 
erty valuations could be produced without endangering 
that particular subdivision of government and not increase 
taxes. In several instances we have found it possible to 
reduce tax rates.” “ 

Both tax rates and budgets were reduced. The 
Commission also speaks of a shrinkage in property 
valuations. What has happened to these values dur- 
ing the ten years between 1922 and 1932? Despite 
the statement, made ten years earlier, that the as- 
sessed value of all property in the state could be 
raised by at least sixty-six per cent, by 1932 the 
gross assessed valuation had increased only five per 
cent, namely from $343,000,000 in 1922 to $360,000,000 
(round numbers), leaving the gross assessed value 
of 1932 still $53,000,000 below the peak value of 
$413,000,000 reached in 1920.17 As a matter of fact 
in 1929, the last prosperous year, the total assessed 
value for the state was $350,559,281, which was lower 
than in any year since 1924. 

A tabulation of assessed values by type of prop- 
erty gives us an indication of the change in values 
during the twenties (see Table 1). From the figures 
it can be seen that with the exception of city land, 
city improvements, and motor vehicles, all values 
decreased during the eight years.’* The greatest 
decrease is found in grazing lands and live stock. 
This is ascribed to the depressing conditions in the 
live stock market. But we note that all assessments 

1% Tbid., Ninth Biennial Report, p. 8. 

17 Figures from Tables in Ninth Biennial Report, p. 35, and Seventh 


Biennial Report, p. 125. 
1% Oil production was not given until 1928. 
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in industrial and commercial property showed 
reductions. 


The rise in assessment values, which we men- 
tioned already, was the result of a new assessment 
law passed in 1929. This law provided for the crea- 
tion and establishment in each county in the state 
of a “County Board of Tax Appraisers to consist of 
three members, one of whom shall be the County 
Assessor, one to be appointed by the Board of County 
Commissioners and one to be appointed by the State 
Tax Commission.” '® 


It became the duty of these boards to “each year 

. view, list and value all taxable property with- 
in their respective counties, uniformly and in ac- 
cordance with the rules and regulations prescribed 
by the State Tax Commission, except such property 
as is required by other laws to be valued by the 
State Tax Commission.” 2° The same law provided 
for a County Board of Equalization to “hear and 
determine any . . complaints and revise and cor- 
rect valuations. If any person or the State Tax 
Commission shall be dissatisfied with the action of 
the County Board of Equalization, they may, by 
letter, petition, or orally, present an appeal to the 
State Tax Commission, asking relief.” *? | This law 
gave the Tax Commission greater power to enforce 
a unified system of assessment and, as we noted, had 
the immediate result of raising the total valuation 
in spite of the depression which had meanwhile set 
in. No data is furnished in the Reports of the Tax 
Commission which would make possible an exten- 
sion of Table I, beyond 1928. We are therefore not 
in a position to determine which types of property 
were responsible for the increase in assessment. In 
its Eighth Biennial Report the Commission gives the 
valuation for “All Corporations for 1930 as 
$112,964,782.” Although an increase over 1929, this 
would mean an actual decrease of about $12,500,000 
since 1928, if the terms are co-extensive for the two 
years. 





“The New Assessment Law” printed in Eighth Biennial Report, }. 5 
20 Seventh Biennial Report, p. 124. 
21 Tbid, 


TABLE I 








Assessed Valuation for State of New Mexico Classified by Types of Property.* 






























Change 

Type of Property 1920 1922 1928 1920-1928 
Oe eee $ 17,158,843 $ 18,670,764 $ 20,950,269 $ 3,811,426 
City Improvements 26,925,874 39,418,302 35,664,550 8,538,676 
DD 8i5e on wie cites ve hae RSW SS Hee es 39,254,635 33,209,869 35,252,126 4,002,509 
Grazing Lands ... Ry ee eet Pm ne el 62,501,161 38,069,447 34,366,906 28,134,255 
IE ne eR ee 3,712,831 6,057,683 3,270,215 442,616 
ae eee ee nee 14,594,641 12,587,221 13,860,584 734,057 
EE toa aoa. aGus eerie a Wye a 45,523,277 25,538,560 12,874,670 32,648,607 
I NCI 5 oc. aera Slave Siarotate eta eee een oa, 7,138,572 4,819,354 2,524,836 4,613,736 
ne ad at ok ee 11,056,262 5,426,138 7,942,962 3,113,300 
Swine Pane Uh Seles Sear tete. cence rue eon eR ceca ae 380,583 375,714 129,359 251,224 
Parle GG WANCH POGUES « . «onc ccc cc ccccccccccccoves 1,074,334 276,927 440,001 634,333 
Farm and Ranch Equipment ae area ae ae 2,755,103 880,641 1,848,357 906,746 
Professions and Trades, Furniture and Equipment. 1,510,234 1,070,801 1,482,924 27,310 
Plants, Tools and Machinery ........ 2.0.2.0... ec cveee 14,433,753 13,428,588 4,331,180 10,102,573 
CD Bio nat het aera Fates chalga rata enc 18,914,465 14,374,060 12,012,916 6,901,249 
Motor Vehicles ........ mad Eee natn, ney Oma ay Sane N Ce 6,750,697 5,753,030 13,532,110 6,781,413 
Other Personal Property ........................... 6,760,477 5,766,095 4,959,742 1,800,735 
et 2S RR Iara ene OP caper AS ied te nen eR 545,000 545,000 
Corporate Prometty . ... a .ncsccsccscs ces 129 532.479 118,500,341 125,604,975 3,927,504 


* Data from Seventh Biennial Report, p. 124. 
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Although we are not primarily interested in as- 
sessments, we have devoted some space to the dis- 
cussion of it, because we saw that a discussion of 
budgets can not be fruitful without consideration of 
assessable value of property, since up to the present, 
property taxes form the main source of income to 
local governments. 

The question now arises as to what relations the 
budgets had to the assessments. The total county 
budgets rose from $2,208,983 in 1921 to $2,606,168 in 
1928-29.22, This figure rose to $3,055,450 in 1931-32 
and was again reduced to $2,616,444 in 1932-33 the 
year when a general budget reduction policy was 
adopted by the Commission.?* The County School 
Maintenance budgets show a similar tendency. 
They rose from $4,918,374 in 1921 to $5,380,322 in 
1928-29, reached a peak at $6,123,205 in 1931-32 and 
dropped again to $5,341,846 in 1932-33. These in- 
creases during the twenties were made possible by 
increased assessment rates, while since 1929 the in- 
crease in assessment value was of significance. 

The increase in county budgets amounting to 
about thirty-seven per cent over the period from 
1921 to 1931 and the school maintenance budget in- 
crease of about twenty per cent for the same period 
must be viewed in the light of population movement 
before any generalizations are permissible. We find 
that during the decade 1920-1930 the population of 
New Mexico increased 17.5 per cent. This indicates 
that the Tax Commission through its budget control 
had not prevented an increase in per capita ex- 
penditure but we find that it prevented a rise in 
expenditure equal to the rise in the United States 


as a whole. Let us compare the revenue receipts 
realizing that this gives a measure not quite as 
accurate as would be desirable, but that it may 


nevertheless be employed. In 1922 per capita 
revenue receipts for all states (including state, 
county, and other subdivisions of the state) were 
$38.82. In the same year the receipts in New Mexico 
were $31.92.2> The rise during the following decade 
was 83 per cent for all states and 70 per cent for 
New Mexico. From this we gather that while 
revenues for New Mexico in 1922 were 18 per cent 
below the average of all states, it had fallen to 24 
per cent below the average by 1932. Let us be sure 
that revenues received by the state do not necessarily 
indicate the amounts available for current local ex- 
penditures. First the slower increase in revenues in 
New Mexico than in all the states may have resulted 
in a lower increase in the expenditure of state 
agencies.2* Secondly a conservative policy with re- 
gard to bond issues in New Mexico might have left 
a larger amount to be expended through local 
budgets than was possible in States with larger sums 
required to meet interest charges and payments on 
principal of indebtedness. Nevertheless, in the light 
of all emphasis placed in the reports of the Tax 
Commission upon reduction of budgets, it is reason- 

2 Ibid., p. 150. 

“Ninth Biennial Report, p. 26. 

% Ibid. 


*3 Financial Statistics of State and Local Governments, 1932, U. S. 
Dept. of Commerce Bureau of the Census. 

n this point we may note that the legislative appropriations for 
the state purposes increased 62 per cent between 1922 and 1929 bret 
because reductions between 1929 and 1932 were largest in expendi- 
tures for state purposes, the increase between 1922 and 1932 was only 
20.4 per cent. (Data for 1922 in Seventh Biennial Report, p. 56). 
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able to assume that control has actually resulted in 
keeping expenditure of local governments below 
what they would have been without such control. 

The point comes out more clearly in the case of 
school budgets. We referred already to the increase of 
the County School Maintenance budgets of twenty per 
cent over the ten year period 1922-32. During the 
decade 1920-1930, we recall, the population of the 
state increased 17.5 per cent. This leaves only a 2.5 
per cent margin for increase in school expenditures 
per pupil. But we learn that the “percentage of 
increase in the school census is considerably in ex- 
cess of the per cent in increases in the estimated 
total population (of New Mexico), as made by the 
U. S. Bureau of the Census.” ** Thus during the 
decade of prosperity between 1920 and 1930 the 
budget control measures have resulted in keeping the 
cost of school maintenance expenditure per pupil 
practically constant. 


Development Since 1929 


ET us turn now to a more specific study of the 

development during the years since 1929. Table 
II, in which a comparison is made between budgets 
during these years, shows that not until 1932 did the 
policy of drastic budget reduction become effective. 
In fact, while state budgets declined between 1929 
and 1931, all local budgets continued to increase. 
While we have no data on Municipal budgets for 
1929, we know that revenues available for munici- 
palities increased 5.18 per cent between 1929 and 
1931. One explanation for this continued increase 
in budget allowance for the first two depression 
years is probably found in the increase in assessed 
valuation of taxable property which, as we explained 
earlier, was the result of the creation of more ade- 
quate assessment machinery. This increase in valu- 
ation made possible increased expenditures without 
raising the tax rate. 


A change took place beginning with the year 1932. 
The decrease in property values, combined with a 
demand for a reduction in tax rates, forced the Tax 
Commission to change its policy from one of limit- 
ing increases to one of drastic reduction in budgets 
and as we gather from Table II the reduction in the 
three budgets amounted to $1,358,261 or 12.74 per 
cent in 1932 over the previous year. The reduction 
in county budgets in 1932 as compared with 
1931 for the whole state, covering all items except 
schools, was 14.37 per cent. Among the few funds 
that received an increase was that providing for the 
indigent poor, which was raised from $81,000 to 
$83,000, an increase of 2.34 per cent. The two 
largest reductions made were in items, which in the 
light of the unemployment situation, one would con- 
sider least desirable to reduce. Of these $133,000 
or nearly 30 per cent was cut from the County Road 
fund and another $147,000 or 73 per cent from the 
Special Road and Bridge fund. (See Table III.) The 
County health program was curtailed by $17,500 or 
10.75 per cent. 


27 New Mexico Bulletin XVII (July, Aug., 1933), p. 88. The average 
percentage of school population to total population for the U. S. 
being 28.57, New Mexico had a school population of 36.66 per cent 
in 1932 and 37.50 in 1933. (In these figures Indians are excluded), 
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TABLE II 


New Mexico Local Budget Allowances for Selected Years 
(In Dollars) 

















Unit Seis ete ate 5 1928-29" 1931-32” 1932-33” 1933-34° 1934-35" 
Cc ounty eee oo, Berea erat oes 2,606,168 3,055,450 2,616,444 2,269,987 2,352,134 
School Maintenance ; 5,380,322 6,123,205 5,341,846 4,958,344 5,422,116 
Municipalities ..... LE aouarareras er 1,485,267 1,347,371 1,310,199 1,386,386 
Total | e 0. 7,986,490 10,663,922 9,305,661 8,538,530 9,160,636 
4 Ses ve nth ‘Bie nnial Re port, p. 1 50, © Tenth Biennial Report, p. 62. ; 

» Ninth Biennial Report, p. 26. 4 Tbid., p. 63. 

TABLE III 


Distribution of Budget Allowances for Selected Years for All Counties in the State of New Mexicc 
(In Dollars) 
























































Fund — ~ 1921" 1923" 1928-29" 1931-32” 1932-33” 1934-35 
General County Be ee 412, 300 345,179 438,667 339,533 388,326 377,320 
Salaries wh . 623,252 648,638 689,975 716,795 685,165 686,810 
Interest and Sinking a are 262.657 260,915 359,925 364.672 355,920 381,492 
Indigent 31,902 46,792 64,306 81,390 83,340 102,992 
County Health |. | 81,687 93,570 100,460 163,250 145,690 134,570 . 
County Road 468,539 443,848 533,425 449 830 316,050 266,760 
Special Road“ and Bridge : 49,228 20,074 12,500 201,452 54,377 10,069 
Other i, oe 279,418 363,843 406,910 738,528 587,576 392,121 a 
Total ’ 2,208,983 2,222,859 2,606,168 3,055,450 2,616,444 2,392,134 . 
PEE Sawa ree Sates = t 
® Seventh Annual Report, p. 150. © Tenth Annual Report, p. 63. : 
» Ninth Annual Report, p. 26. 4 Except for 1931 and 1032, funds include only budgets for Special Roads. Is 
i 
; er ees : , P 
The school budgets received similar treatment. by limiting budget allowances. Ata special election S 
Of the 31 counties in the state not a single budget in the fall of 1933 the amendment was approved. It t 
for 1932 remained at least equal to that of the provided that: I 
previous year. The decrease ranged from 1.44 per “Taxes levied upon real or personal tangible property S 
cent to 22.98 per cent with an average of 12.76 per for all purposes except special levies on specific classes of | 
cent The total amount of decrease for the 31 property and except necessary levies for public debt shall 
bias & - 721 359.28 not exceed twenty mills annually on each dollar of assessed 
counties amounted to $781,359. valuation thereof, but laws may be passed authorizing t 
More radical reductions were made in the follow- obdtions! taxes to be levied outside of such limitations < 
ing years. The total school budgets for the year when hy ey by at least a —— of the electors of the 
D¢ ta) : ‘ 
1933- 34 were 22 per cent below the 1930-31 level.2° OE SRS YORE Se See PEpeeee. 1 


While of the 31 budgets included one showed an in- 
crease of two per cent over this four year period 
(the only budget showing an increase), the largest 
reduction was 35 per cent.*®° At the same time the 
more than normal increase in school population to 
which we referred earlier, continued. 


In spite of these reductions in budgets, frequently 
greatly curtailing the public service, the taxpayers 
demanded further action. 

“Due, to a considerable extent anyway, to the work of 
the Taxpayers Association of New Mexico, which has been 
constantly on the job for the last eighteen years, ex- 
penditures for government in this State, which must be 
met by taxes levied here, have been held down somewhat 
more reasonably than in most states. ... But there is still 
a screw loose somewhere.” ™ 
Therefore a constitutional amendment was proposed 
and submitted which would limit the tax rate to 20 
mills per dollar of assessment for all expenditures 
except debt charges. Thus it was made clear that 
the budget control measure did not bring satisfactory 
results to the taxpayer, in spite of the fact that it 
had continuously been employed to keep down taxes 

2 Ninth Biennial Report, p. 27. 

°° New Mexico Tax Bulletin (May-June 1933), XII, 76. 


30 Tbid,. 
31 Tbid. 


To offset the loss in revenue from this source a 
sales tax law was passed, and the Tax Commission 
was able to permit a small, increase in budgets for 
the year 1934-35 over the previous year, in spite of 
reduction in assessment rates on property values.** 
It should be understood that this increase in total 
budgets was probably hardly more than would be 
necessary to maintain the per capita expenditure. 
Moreover it must not be overlooked that during the 
preceding years the per capita expenditure had been 
drastically curtailed. A glance at Table III will 
further indicate that of the county funds the provi- 
sion for interest and sinking funds took a prominent 
place. 


In this connection it is desirable to see how those 
in authority expected to make reduction in expendi- 


tures possible. In the spring of 1934 the Governor 


of the State advised the budget making agencies to: 

“Postpone repairs and replacements of all kinds which 
can possibly be deferred. Do not employ extra help if 
additional work can be handled by a little overtime work 
by the regular force. . .. Reduce the total paid for salaries 


(Contimned on page 500) 





32 Lae of the State of New Mexico (Passed by the Regular Session 
1933), p. 541 


* The average reduction was from $33.81 per thousand to $24.54 
per thousand. See Tenth Biennial Report, p. 7. 


TALKING SHOP 


Ewing Galloway, N. }. 


LEWIS GLUICK, C.P.A.. SHOP TALKER 


HEN we moved the Shop into its new 
W quarters, the Chief Editor insisted that our 
picture appear. We got him to drop it after 
a few issues, and we don’t want it revived. But we 
hasten to assure a couple of new readers that neither of 
the men in the picture at the head of this department 
is the Shoptalker or anyone we know. The picture 
is simply one that was purchased from a commercial 
photographer, the idea being a couple of men talking 
shop. We would have preferred a lunch table with 
three or four men, but it makes no difference. 
Frankly we’d just as soon have the picture omitted, 
so we’d have more room for the shoptalk, and not 
have to crowd out so much good stuff. 


On the other hand, we want to repeat a request 
to correspondents who have a good item. Don’t 
spoil it by omitting a citation, or misnaming the 
case. We recently got a swell item, but could not 
use it because we must not mention cases without 
a citation. We will supply that, if the correspondent 
doesn’t; but we could not find a case of the name 
he gave, nor one closely resembling it. 


One of the most valuable pamphlets we have seen 
in years was recently sent us by Dun & Bradstreet, 
Inc. It has to do with ratios to help the management 
in general and the credit man in particular ; discusses 
the cause of bankruptcy; and gives tables of 14 
ratios worked out for many lines of business, both 
wholesale and retail, for five years. In case you 
want a copy, the publisher has a branch or agency in 
almost every city; just use your phone book. 


Making Your Tax Service Pay Dividends 


ANY years ago a grand Oldtimer gave us some 

grand practical advice. “Have your profes- 
sional journals sent to vour home. If you can afford 
it, have a duplicate subscription for your office. But 
you can and will do much more of the current reading 
that is so vital in any profession, and doubly so in 
a new one like ours, if you have the material at 
home.” But the Lord deliver us from the man who 
takes his tax service home. We worked for one of 
them once. He’d leave it home. Then the service 
was always a crazy-quilt, and the staff just as crazy, 


Only when he himself wanted to look up something 
and found pages missing, would he remember to 
bring the mailings back to the office; that is, if he 
could find them at all. The irony of the whole 
thing was this: Again and again the condition of 
the service mailings, when returned to the office, 
indicated that he never had touched them at home; 
taking them was more a pious gesture than any 
genuine intention to read and study. 


We like the little green pages which accompany 
many of the CCH service reports, telling how to 
use the service, etc. But there is one that has not 
appeared yet, which we think is vital. So here it is: 


Your tax service is carefully compiled. It is sold 
to you for the lowest possible price. You pay for it 
because you need it. You can’t get any profit out of 
it if you don’t use it. You can’t use it at all if you 
don’t file it. Leaving the service reports unopened, 
or unfiled, is about as sensible as carrying around 
checks instead of depositing them. Of course, if you 
think the check is bad, that’s different. 


Filing is a perfectly simple operation. It should be 
left to a junior rather than to a stenographer. Don’t 
ask us why. We just know from experience and any 
amount of listening to shoptalkers that juniors do it 
better. Of course, there is no prohibition on filing it 
yourself. In some offices the tax specialist does it, 
reading and digesting it as he does so, and thereby 
being right up to the minute. 


It is the mechanics of filing that bother a lot of 
people. Here is the way we do it, with a minimum 
of time and effort. First we take the index volume, 
and open it to the “Last Report” section, remove the 
sheets therein and insert the ones just received. Then 
we place the volume at the top of our stand-up desk, 
or prop it up against the wall at the flat sit-down desk. 
Next we take the volumes of the service, one at a 
time, as indicated in the report, and file the pages 
received, carefully removing those which are to be 
removed, and putting them in the waste basket.* There 
is nothing more disconcerting than finding superseded 
pages in the service. As each replacement is made, 
or new matter inserted, we check it off on the report. 
This makes sure that the report is complete; even a 
high grade experienced outfit can leave out a sheet 
in collating, or have two pages stick together. 

We have found that if the pages to be filed are laid 
flat on the desk a little to the right of the volume 
being fixed, with the page numbers turned so that 


* For disposition of superseded sheets blank on one side see page 731 
of our December, 1936 issue. 
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they are in the lower right corner, it is easier to pick 
up the sheets. We use the eraser end of our pencil, 
rather than the tips of our fingers for running through 
the sheets. When the entire mailing has been filed, the 
person who did the filing initials and dates the top 
report sheet. We have had 17% years’ experience in 
this sort of thing; and (if we don’t stop to read as we 
file) can file the heaviest mailing ever issued in less 
than half an hour; the ordinary mailing takes about 
12 minutes; and that includes reading the “high spots” 
on the first page of the report letter. 


Community Property 


HIE New York Daily News (largest circulation 


in the United States) printed the following on 
July 10: 


“There is more to the Mae West husband (Frank Wal- 
lace) case than a story of a man who married a woman, 
parted with her, and turned up years later to claim 50% 
of the proceeds of the huge success she had made of her 
life without his help. 

“The law under which Wallace is claiming 50% of 
Miss West’s fortune, and may get it, is a law that is of 
interest and importance to everybody who pays United 
States taxes, meaning to everybody who spends money in 
this country. 

“Eight of the forty-eight States have what is known 
as the ‘community property’ law. This law, we learn from 
a recent able House speech on tax evasions by Representa- 
tive Kent E. Keller (Dem., IIl.), is a leftover from the 
days when Spanish and French laws obtained in much of 
what is now the United States. 

“Tt still prevails in Arizona, California, Idaho, Louisiana, 
Nevada, New Mexico, Texas and Washington; and under 
this law husband and wife own 50% of each other’s prop- 
erty, no matter who acquired the property or how. He 
may have married her for her money, or she may be a 
wife to him only for what cash she can get out of the 
‘union.’ That makes no difference under this law. 

“And by a stretching of this law several times O. K.’d 
by the Supreme Court, husbands and wives in the eight 
‘community property’ States can split their income tax 
returns, and thus save astonishing sums. 

“For example—an income of $10,500 is taxable for about 
$278 in a ‘community property’ State, while the bill is 
about $458 in any of the other forty States. Difference— 
$180. The savings grow more startling as the income goes 
up. Net effect on United States revenues is a loss of 
between $40,000,000 and $50,000,000 a year. 

“Here is another thought for Congress when it finally 
gets around to simplifying the federal income tax laws. 
Why not clean up this discrepancy, which allows citizens 
of the eight ‘community property’ States to ride as partial 
deadheads at the expense of full-taxpayers elsewhere?” 


Taxes 


HE Alaska seal industry had a case (Liebes, 373 

CCH J 5243 ; 374 CCH § 9361) in CCA-9 which is 
of historical interest. We didn’t like the BTA decision 
which is now upheld. It may be good law but it 
isn’t fair. The government in 1929 paid the peti- 
tioner $36,000 on account of a claim based on an 
event of 1893, 20 years before the 16th amendment, 
and then turned around and demands a kick-back, 
by way of taxes. 

There never was a more timely decision than that 
of Peabody Co. (374 CCH § 9343). It gave a thorough 
review of the whole capital stock tax situation, just 
at a time when all tax practitioners were getting 
ready for 707. Moreover, a visitor from Memphis, 
Tennessee told us on Julv 9, that it was big human 
interest to everybody in that neck of the woods. 
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Well, we'll never forget our good meals at the Pea- 
body Hotel in 1931. Readers are funny that way. 
They'll talk at length, but writing in is what most 
of them won’t do. 


Ever use an N. C. R. typewriter bookkeeping ma- 
chine? Read the case of Nicholson, CCA-8, June 28, 
1937 (374 CCH  § 9397) and learn what happened to 
two people who had stock in the old Ellis machine. 


The Shoptalkers 


HERE were a half dozen conversations going 
on at once as the slightly belated Shoptalker 
took his place at the long lunch table and ordered 
his favorite “broccoli au gratin.” It took him a few 
moments to get his stations tuned in, and what with 
high static and much interference, this is what he 
got: 
Oldtimer:—trouble with you bachelors. If the 
shirt manufacturers had a grain of sense they’d make 
pockets on every shirt— 


Kid: Even full dress ones? 


Philo: Those aren’t shirts, they are instruments 
of torture. 


Oldtimer :—so my wife takes the shirts when the 
cuffs are worn out, amputates the sleeves at the 
elbow, makes a pocket of one of them, and puts them 
away ’til this hot weather comes around. And then 
I have a place to carry my pens and pencils, and the 
coolness of short sleeves, and no vest. 


Blank: The outrage is that even the Republican 
papers are paying attention only to the persecution 
of the big shots like Mellon and ignoring the way 
the little business man is being mulcted. Why my 
tax service one week showed 14 consecutive cases 
where the Commissioner was reversed. In one other 
case the court said plainly that it was irked by the 
government’s attitude; the utter lack of merit in the 
appeal. Something— 


Dash :—so the doctor told me it was pronounced 
“impeteyego” and then told me about the colored 
parson who was correcting a member of his flock 
“Brudder, you has done placed the emphasis on de 
wrong syllable.” 


Star:—shame that the War Department budget 
is encumbered with the river and harbor appropria- 
tions. Pork or not, when the final statistics are out, 
the pacifists have a lump sum for the War Depart- 
ment to spend and talk about it as being all for the 
army, when they know perfectly well that at least 
one third of it is for engineering work, done by 
civilians, for civilians, and merely supervised by the 
army engineers because they are competent and 
honest. Then the general public thinks we are 
spending too much on defense. 


Blank :—he boasts that he never has paid a tax 

and never will. He never works for one man or 

c , 

company long enough to earn $2,500, so nobody 

ever has to report him; and these social security 

records are sacred for income tax purposes, instead 
of replacing the ten ninety-nines. 


Oldtimer: Air conditioning is all right, but re- 
frigerating is something else again. That train was 
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colder in July than it would have been in January, 
only in January the people would have been dressed 
for it, and in July they were not. Why can’t they 
use some intelligence? 

Sinbad: Well, I always did prefer ships. 

Dash: It’s the movie houses that get my goat; 
I’ve just had to quit going since they turned them 
into iceboxes. If they want to run the cooling plant 
on a day like today, when it’s ninety in the shade 
outside, and keep the house at seventy-five, that’s 
fine; but day before yesterday when it rained all day, 
and the official thermometer was below sixty-five, 
the cooling system was going anyhow. 

Kid: Well, the Edison Company has to make 
money somehow. 

Oldtimer: 
cialists ? 

Law :—never did like that coffee anyhow but my 
wife insisted that since we both got so much fun 
out of the Thursday program, we ought to do some- 
thing to support it. But now that Lanny Ross is 
gone, she doesn’t care, and I’m sore about their 
taking away Molasses ’n January—best fun on the 
air—so we drink Kate Smith’s coffee instead. Just 
as good and cheaper, too. 


And how about the pneumonia spe- 


Blank :—-these seven-o-sevens are a nuisance. The 
deductions and additions in schedule one are not 
the same as in schedule two, and the instructions on 
the return are not clear, and you can’t convince me 
that it was not done deliberately, so as to trap the 
unwary taxpayer into a mistake. If I hadn’t hada 
good tax service with a filled-in specimen return, 
I’d have balled up a half dozen of my clients’ returns. 
Of course— 

Star :—and the new format of the Florida Institute is 
interesting, but hard on the eves. A little larger 
tvpe would be better. 

Youngster:—so on the seventeenth, I was two 
down Sso-— 

Kid :—at the nineteenth you downed two— 


Oldtimer :—and in another month we'll be hearing 
about first downs— 


Blank :—and if something isn’t done about it pee 
dee kew,— 


Kid :—holy cow! Are you still griping about the 
taxes? 


Blank :—if you were a bit more concerned about 
them, maybe something could be done.— 

Philo :—well, this radio program had Iturbi play- 
ing “Kitten on the Keys,” and this friend was sore 
as the devil, desecration and what not, but I don’t 
think that a piece of music is poor because it’s pop- 
ular. T’ve got a record of Fritz Kreisler himself 
playing “Love Nest.” 

Oldtimer: That’s interesting, because it’s just 
last week I saw the Three Orphan Kittens at the 
Translux; best thing Disney has done since the 
Three Little Pigs; and the high spot was just that 
tune that Iturbi played. 

Sinbad :—and if somebody doesn’t come along to 
heat those Huskies pretty soon, they’ll have to move 
the Naval Academy out to Washington. It’s a 
pretty pass when a decade goes by without one Navy 
Victory at Poughkeepsie.— 


TALKING SHOP 483 


Youngster :—but that’s last month. Right now, 
what do you think of the Yanks? 


Kid :—TI’'ll tell you. If you don’t scram out of 
here in five minutes you'll be late for the game. 
Come on, gang! Let’s go! 


Students’ Department 


R. SAMUEL NULL, Attorney at Law, con- 

tributes the following answers to two ques- 
tions given on the New York State C. P. A. 
examination, held in April, 1937. 


12. Question: Name the different United States taxes 
that may be assessed against (a) a corporation, (b) an 
individual. [Exclude (1) customs duties, (2) charges in 
the nature of fees, (3) charges for stamps—postage, stock 
transfer, tobacco, alcohol, cards, etc., (4) sales taxes on 
gasoline, electricity, communication, oil, transportation, 
etc.; (5) taxes on admissions, dues, safe-deposit rentals, 
etc.] 

Answer: 

Name Regulations Corporation Individual 
Income normal .. 94 xX 
Surtax x 
Undistributed profits .... 
Improper accumulation of 

surplus 
Personal holding companies . 
Unjust enrichment 
Gifts 
Capital stock 
Excess profits 
Unemployment insurance 
Old age benefits .... 

Estate et she a 

The question implies taxable persons. Many are wholly 
or partially exempt. 

Citations added by Shoptalker. See CCH Master Tax 
Guide 1937. 


13. Question: 

a. Are domestic and foreign corporations doing busi- 
ness in New York State, either or both, required 
to file New York franchise tax reports? 

State briefly, without going into details, on what 

the New York State franchise tax is based. 

If a domestic or foreign corporation has plants 

in New York and in one or more other states, 

state generally on what the New York tax is 
based. 
Answer: 

a. All corporations doing business in New York are 
required to file franchise tax reports of some 
kind. It would seem that corporations chartered 
by the United States, and acting therefor, as for 
example the Federal Emergency Relief Corp., 
could not be required to do so. 

The Franchise Tax is based on: 

Its entire net income as reported to the U. S. 

2. Its net worth. 

3. The income adjusted by a statutory formula, 
taking into account compensation paid to offi- 
cers or stockholders. 

4. A flat fee of $25. 

The tax is the largest result of such figuring. 

The foregoing is based on article 9-A of the 
law, evidenced by form 31T. 

Realty corporations report on form 42CT and 
pay on basis of actual value of gross assets in the 
state according to Section 182 of the law with a 
minimum of $10.00. 

Holding corporations report on form 41CT and 
are taxed on net worth or on dividends in excess 
of 6% or both, as provided in Section 188 of the 
law. The minimum is $10.00. 

The tax is based on the proportion which the 

assets including plant in New York bear to the 

total assets wherever located. But the minimum 
cannot be prorated. 
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FEDERAL TAXATION VS. CORPO- 
RATION LAW 


George S. Hills, Member of the 
New York Bar 


12 Wisconsin Law Review, April, 1937, 
p. 280-312 


l‘or income tax purposes a “dividend” is 
any distribution of earnings or profits ac- 
cumulated since February 28, 1913, and 
every distribution is made “out of earnings 
or profits to the extent thereof, and from 
the most recently accumulated earnings or 
profits.” Corporation laws relating to divi- 
dends and distributions do not, of course, 
take the year 1913 into consideration. The 
laws of the state of incorporation prescribe 
the funds out of which dividends and dis- 
tributions can be made—variously from 
earned surplus, paid-in surplus, capital sur- 
plus and net earnings—despite an impair- 
ment of stated capital. It is quite possible, 
therefore, that the source of a particular 
dividend or distribution will be defined 
differently for income tax and for corpo- 
rate purposes. Thus a portion of the cor- 
porate “stated capital” or “capital” may be 
earned surplus, taxable on distribution, if 
derived from a capitalization of earned 
surplus by resolution of the board of di- 
rectors transferring earned surplus to 
stated capital. 

In corporation law, the consideration re- 
ceived on the issuance of shares is capital 
to the extent of the par value of shares 
having par value, or to the extent capi- 
talized in the case of shares without par 
value, and any excess consideration over 
the amount capitalized becomes paid-in 
surplus. Most corporation laws permit the 
distribution of paid-in surplus as “divi- 


dends” but none consider paid-in surplus 
to be the equivalent of earnings or earned 
surplus. For tax purposes, however, a 


newly organized corporation may start life 
with an earned surplus which is taxable as 
a dividend on distribution to shareholders 
if it acquired, by the issuance of shares 
in a tax-free reorganization, the assets of 
another corporation having an earned sur- 
plus at the time of acquisition. Intra- 
corporate adjustments of capital or of 
earned or unearned surplus cannot change 
the status of such accounts for tax pur- 
poses. Even state laws are not decisive. 
The Revenue Act of 1936 has aggravated 
the breach between corporate income and 











taxable income by providing that the term 
“dividend” includes any distribution by a 
corporation to its shareholders “out of the 
earnings or profits of the taxable year 
without regard to the amount of the earn- 
ings and profits at the time the distribution 
was made.” The Revenue Act of 1936 thus 
includes among taxable income dividends 
and distributions made from the net earn- 
ings of the current year, even if such earn- 
ings are required to offset an impairment 
of capital resulting from losses of prior 
years. In corporation law, dividends can 
be paid only from the surplus of the cor- 
poration existing on the date of decla- 
ration, or from the net earnings of a 
corporation with capital unimpaired at the 
beginning of the fiscal year, and all earn- 
ings must first be used to offset any 
impairment of capital. The question of 
corporate distributions becomes of great 
importance in view of the high surtax 
rates on undistributed surplus. Although a 
corporation may be prohibited from pay- 
ing dividends, such as common dividends, 
until all preferred shares have been retired, 
it receives no relief from the high surtax 


rates on undistributed profits imposed by 
the Act. 


The Revenue Act of 1936 makes a radi- 
cal departure from previous Revenue Acts 
in the treatment of share dividends. The 
Act provides that “a distribution made by 
a corporation to its shareholders in its 
stock or in rights to acquire its stock shall 
not be treated as a dividend to the extent 
that it does not constitute income to the 
shareholders within the meaning of the 
Sixteenth Amendment to the Constitution.” 
This policy has also been carried out in 
the fixing of the “dividends paid credit” 
for purposes of the surtax on undistributed 
profits. The payment of a share dividend 
does not constitute a distribution or sever- 
ance of corporate assets, whether the divi- 
dend is payable to the holders of the same 
or a different class of shares. That is so 
for corporate and for tax purposes. But 
corporation law does not make the distinc- 
tion imposed for tax purposes between 
share dividends paid to shareholders of 
the same class, and share dividends paid 
to shareholders of a different class. As a 
result, for tax purposes a corporation is 
deemed to have “distributed’’ income if it 
distributes shares of its stock to share- 
holders of a different class, and the share- 


484 








holders who receive such share dividends 
are deemed to have received income from 
the corporation. Yet the payment of a 
share dividend to shareholders of the same 
class does not constitute a credit to the 
corporation for dividends paid, nor income 
to the shareholders receiving the dividend 
Under corporation law, the payment of a 
share dividend is not a distribution of sur- 
plus or earnings, but is a capitalization of 
surplus or earnings in an amount fixed by 
the laws of the state of incorporation. 
Yet, for tax purposes, if the fair market 
value of such shares at the time of pay- 
ment is greater or less than their par 
value, the corporation will receive a divi- 
dend paid credit and the shareholders will 
receive income equivalent to the fair mar- 
ket value. 


Neither the taxable income of a corpo- 
ration nor the tax basis of its assets in- 
creases by reason of unrealized appreciation 
in value, yet it appears that such appreci- 
ated value assumes the character of earn- 
ings and profits in determining the tax 
liability of a shareholder who receives a 
dividend in kind of the assets which have 
appreciated in value. In corporation law, 
surplus is a balance amount equivalent to 
the excess of the value of gross assets 
over the sum of liabilities plus stated capt- 
tal. Both surplus and stated capital are 
dollar amounts which are not divisible one 
from the other as representative of par- 
ticular moneys or properties. It is ex- 
tremely doubtful whether corporation law 
could recognize a special treatment for tax 
purposes of particular securities or proper- 
ties “in which the earnings of a corpo- 
ration have been invested.” 


In general, the state laws permit a corpo- 
ration to purchase its own shares of any 
class, including preferred shares, out of 
surplus, and to redeem out of stated capi- 
tal or surplus any preferred shares which 
by their terms are subject to redemption. 
It is possible, therefore, that a corporation 
can redeem its preferred shares out of 
stated capital “at such time and in sucli 
manner” as to result in the receipt of 4 
taxable dividend by the holders of the 
shares so redeemed. 


The power and duty to declare and pay 
dividends rests within the discretion 0! 
the board of directors, subject only to 4 
rule of fairness. The Revenue Act imposes 
a surtax in the nature of a penalty on the 
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lishment of a “substituted basis” or a dif- 
ferent opinion basis, change the corporate 
values or the corporate basis for intra- 
corporate accounting. This conflict of 
accounting systems leads to serious and 
unexpected results. 


A corporation, being on an accrual basis 
for tax purposes, may amortize its bond 
discount and expense over the life of the 
bonds. Although debt discount and ex- 
pense can be amortized whether incurred 
before or after the effective date of the 
Sixteenth Amendment, only debt premium 
received by a corporation subsequent to 
that date need be amortized as income. 
Again there is a conflict between corpo- 
ration law and Federal income tax rules. 
Debt premium, which for corporate pur- 
poses is described by the Supreme Court 
as “acquired capital rather than income,” 
is nevertheless income to the corporation 
for tax purposes, to be amortized or not, 
depending upon whether it was acquired 
before or after March 1, 1913. 


In all revenue legislation, the Govern- 
ment holds an advantage over the tax- 
payer, whether corporate or individual. By 
force of law certain transactions result in 
gain or loss; others are tax-free; and still 
others are taxable to one and tax-free to 
another. Definitions, rules of accounting 
and administrative practices established 
for the collection of revenue are decisive 
for that purpose. The Government has 
disregarded the corporate entity, it has 
taxed as income to the shareholders a 
distribution of that which is not income 
to the corporation, and it has defined as 
taxable income of the corporation pro- 
ceeds which are not income for corporate 
purposes. Such rules and regulations as 
best suit the collection of revenue have 
been established without regard for the 
niceties of corporation law. 


The corporate taxpayer, under Federal 
revenue legislation, has three distinct and 
separate duties by virtue of its being (a) 
a taxpayer, (b) a creature of the state of 
its incorporation, (c) a distributor of in- 
come or assets to its shareholders. As a 
taxpayer, the corporation must maintain 
accounts suitable for tax purposes, file re- 
turns, and pay a tax based on those trans- 
actions which result in gain or loss for tax 
purposes. As a corporation, it is subject 
to the laws under which it was incorpo- 
rated. As a vehicle through which prop- 
erty is distributed to its shareholders, a 
corporation occupies a unique position. 
That which it distributes may be income 
to the shareholder or may be a return of 
the shareholder’s capital. The status of 
each payment depends, not on corporate 
accounting, but on its position for corpo- 
rate tax purposes. 


A shareholder who receives cash or se- 
curities from a corporation, as distinguished 
from one who receives the proceeds of 
transactions in corporate securities, must 
depend upon the corporation for a large 
part of the information necessary to de- 
termine whether such cash or securities 
constitute taxable income to the share- 
holder. It seems desirable that corpo- 
rations should undertake to transmit to 
their shareholders timely and pertinent 
information respecting their financial deal- 
ings with the corporation. The sanctity 


earnings of a corporation which are ac- 
cumulated in order to prevent imposition 
of the surtax on the shareholders. The 
fact that “the earnings or profits are per- 
mitted to accumulate beyond the reason- 
able needs of the business, shall be prima 
facie evidence of a purpose to avoid sur- 
tax upon shareholders.” “Reasonable needs” 
of a business cannot be defined by definite 
standards, and the management must be 
given some discretion. 


Interest paid is deductible from gross 
income in computing the taxable net in- 
come, whereas dividends paid are not 
deductible. In determining whether a par- 
ticular class or series of payments consti- 
tutes deductible interest or nondeductible 
dividends, the courts have disregarded as 
not decisive the words and designations 
contained in the articles of incorporation 
or resolutions pursuant to which the pay- 
ments are made. 

A radical change has been made in the 
treatment for revenue purposes of treasury 
shares. If a corporation “deals in its own 
shares as it might in the shares of another 
corporation, the resulting gain or loss is 
to be computed in the same manner as 
though the corporation were dealing in 
the shares of another. So also if the cor- 
poration receives its own stock as con- 
sideration upon the sale of property by it, 
or in satisfaction of indebtedness to it, the 
gain or loss resulting is to be computed in 
the same manner as though the payment 
had been made in any other property.” 
The acquisition of its own shares by a 
corporation may be out of earned surplus, 
unearned surplus, or stated capital, depend- 
ing solely on the laws of the state of 
incorporation applicable to the class of 
shares acquired or to the purpose of the 
acquisition. The consideration received on 
a resale of treasury shares or on a re- 
issuance of reacquired shares which have 
been restored to the status of authorized 
but unissued shares, will necessarily be 
credited to stated capital, not to include 
treasury share profits in net earnings or 
earned surplus. As a result, the taxable 
net income of a corporation which has 
“trafficked” in its own shares may be 
greater or less than its corporate net in- 
come—and a corporate capital transaction 
has become an income tax revenue trans- 
action. 


Corporate values can be and often are 
different from the tax basis of the same 
properties for gain or loss, depreciation, 
and other revenue purposes. The term 
“basis” means that amount which a tax- 
payer is entitled to deduct as return of 
capital in case value is received for the 
use or disposition of property. The Reve- 
nue Act provides that “the basis of prop- 
erty shall be the cost of such property” 
with numerous exceptions. The tax basis 
or substituted tax basis is from time to 
time subject to increase by reason of capi- 
tal expenditures and to decrease for de- 
preciation, depletion, amortization and the 
like, resulting i in an “adjusted basis” from 
which revenue consequences are measured. 
In this respect, most corporations must 
Maintain a dual system of accounts for at 
least a portion of their properties. A tax 
basis, once established, is immune from 
corporate influence, and a revaluation of 
assets for corporate purposes does not 
alter the tax basis. Nor does a change or 
adjustment of the tax basis, or the estab- 
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ing on the Government and on the tax- 
payer insofar as a particular corporation 
to shareholder transaction is concerned. 


Homer F. Carey, Professor of Law, North- 


increased everywhere as a result of the 
taxpayer’s desire to escape the increasingly 
heavy tax burden. A very large number 
of the reported tax cases are in equity, 
even in a jurisdiction like Illinois, where 
full objection to the collection of real 
property taxes may be urged by the tax- 
payer in a suit against him to enforce the 
tax against his realty. 


upon the courts and accepted by them to 
deny equitable intervention, 
ability to the taxpayer of a remedy at law 
to recover the tax payment. 
law, a tax paid under protest is recoverable 
if payment is not voluntary, but made un- 
der duress or compulsion. 
take the position that if the collection of 
a tax involves a suit against the taxpayer 
in which he may challenge the validity of 
the tax, he cannot be said to have paid 
involuntarily, even though he did so to 
avoid penalties. 
have been collectible only in this way in 
Illinois, they cannot be recovered, and this 
is true even where the taxpayer seeks to 
set off the amount he has paid against the 
balance being foreclosed against his land. 
Where, however, the failure to pay a tax 
would permit the summary seizure of prop- 
erty, the imprisonment of the taxpayer, or 
the revocation of his right to do business, 
a payment of the tax under protest to 
avoid such results has been regarded as 
involuntary. By amendments to Sections 


of law would not be violated by making 
provision for the granting to taxpayers of 
a final determination which would be bind- 
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THE ILLINOIS TAXPAYER’S 
“DAY IN COURT” 























western University, and Daniel M. 
Schuyler, Member, Board of Edi- 
tors, Illinois Law Review 


31 Illinois Law Review, April, 1937, 
p. 993-1027 


During the last decade, tax litigation has 

























































































One of the commonest grounds urged 














is the avail- 
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Some courts 






































Since real property taxes 




























































































162 and 191 of the Illinois Revenue Act 
of 1933, if a landowner pays under protest 
seventy-five per cent of the taxes levied 
against a parcel of land, he may defend 
a suit to collect the tax against his land, 
and if he succeeds he is entitled to a judg- 
ment for the amount overpaid. 


The common law on the subject of the 
recovery of tax payments is in an unsatis- 
factory state in Illinois. Equally unsatis- 
factory is the equity side of the picture 
insofar as equitable intervention or non- 
intervention is made to turn upon the legal 
remedy by way of recovery of tax pay- 
ments. The terms “voluntary” and “involun- 
tary” are in themselves rather meaningless. 
A taxpayer who, without any suspicions 
of invalidity, pays an exaction to escape 
the harsh penalties of a tax law is coerced 
more than the taxpayer who, confident of 
the invalidity of the law, pays under pro- 
test. The emphasis placed by our courts 
upon the want of duress in tax payments . 
due to the fact that the landowner may 
defend suits in the county courts, has been 
somewhat extreme. If this view were car- 
ried to its logical end, it might be held 
that no payment could be regarded as 
compulsory where equity could be called 
upon to act, and once this view were taken 
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at law, equity would be ready to act. This 
would complete the circle of absurdity. 

Equity courts have very generally de- 
nied relief to a taxpayer who had available 
the legal remedy of a judgment for the 
recovery of tax payments. The denial of 
this relief has been predicated upon the 
assumed adequacy of the legal remedy. 
This position would seem to be correct if 
the judgment obtained by the taxpayer 
would admit of execution against a solvent 
judgment debtor. Courts have generally 
taken the position that suits may be main- 
tained against a county or municipal cor- 
poration and that such political units do 
not share the state’s immunity from suit. 
Illinois, however, has held that executions 
against such bodies cannot be had, despite 
a statute which would seem to authorize 
such action. If executions cannot be had 
against such defendants, then a court ought 
to inquire into the promptness with which 
such judgment obligations are being dis- 
charged. Equitable relief ought to be al- 
lowed if it appears that payment will not 
follow promptly, and so the United States 
Supreme Court held in Stewart Dry Goods 
Co. v. Lewis, 287 U. S. 9. In Illinois, in- 
quiry has never been made into the ade- 
quacy of legal relief as affected by the 
non-availability of execution or the failure 
of public corporations to pay judgments 
due to insolvency, neglect, or refusal. 
Equity should act as well in the situations 
where a judgment is doubtful or uncertain 
in terms of satisfaction, as where it is 
doubtful or uncertain whether a judgment 
can be obtained. 


The multiplicity of suits requirement 
embraces, and may be restricted to, a situ- 
ation where the failure to grant equitable 
relief would result in multiple litigation 
between the parties to the suit in equity. 
A single taxpayer who would be forced to 
defend suits brought by several collecting 
agencies to collect taxes would be so cir- 
cumstanced. The concept of multiplicity of 
suits is very broad in Illinois courts and 
affords a frequent basis for equitable inter- 
vention, Multiplicity of suits ought to 
mean the reasonable probability of multi- 
ple litigation at law, whether by the single 
plaintiff in equity, by the several plainti- 
tiffs in equity, or the defendant or defend- 
ants in equity. 

Since 1867, the taxpayer’s neglect of ad- 
ministrative remedies or his opportunity 
to resort to them, has been resorted to as 
a bar to equitable relief. In Preston v. 
Johnson, 104 Ill. 625, the taxpayer who had 
applied without success to the board of 
review for relief on the ground that his 
property was exempt and did not appeal 
to the state auditor as he might have done, 
could not obtain an injunction. In Illinois 
Central R. R. v. Hodges, 113 Ill. 323, how- 
ever, the taxpayer who had made no effort 
to obtain relief before the board of review 
was allowed an injunction. The court dis- 
tinguished the case before it from the 
Preston case on the ground that in the 
latter the taxpayer had chosen his remedy 
and having done so was bound to follow 
it through before seeking equitable aid. 
The courts have not barred a taxpayer in 
any action or defense because he has not 
tried to compel the tax commission to act 
in situations where it might have done so. 

A number of reported cases deny equit- 
able relief to a taxpayer because he has 
failed to avail himself of the common law 
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remedy of mandamus to compel an ad- 
ministrative agency to hear his grievance. 
The use of mandamus or of a mandatory 
injunction, however, to compel the taxing 
authorities to make extensive revisions of 
assessments is almost impossible for the 
reason that a court is unable to enforce 
its mandate in so complex a situation. 


The unwillingness of courts to stay the 
hands of the revenue collecting agencies 
of the government because of the grave 
consequences that would flow from a free 
exercise of the injunctive power has always 
been a basic influence in the denial of 
equitable relief. Equity will act, however, 
to relieve a taxpayer from fraudulent acts 
on the part of the taxing authorities; if a 
tax is imposed without authority of law; 
if exempt property is taxed; or if a person 
is taxed upon property he does not own. 
In such cases, the fact that a taxpayer 
can defend a suit to collect taxes brought 
against him in the county court has gen- 
erally been considered to be no obstacle. 
Even if it be assumed that the defense in 
the county court is ordinarily adequate, it 
is impossible to make that contention in 
cases where the taxpayer complains about 
widespread discrimination in the assess- 
ment of property. 


The restricted nature of remedies in 
state courts has frequently led taxpayers 
to seek the aid of Federal courts. Where 
a tax has been imposed under a state law 
which is violative of the Federal Consti- 
tution, the taxpayer has a right to relief. 
Where discrimination on the part of the 
taxing authorities is alleged, relief is granted 
in certain instances. The formula is that 
mere errors in judgment will not afford a 
ground for relief—the discrimination must 
be shown to be intentional and systematic. 
The taxpayer will succeed if he can show 
that the taxing officials have adopted a 
fundamentally wrong principle in making 
an assessment, or if the method pursued 
in valuing the property is arbitrary, and 
the resulting valuation grossly excessive. 

It may be regarded as settled that a tax- 
payer may not seek the aid of a Federal 
court until he has exhausted the adminis- 
trative remedies afforded him by the laws 
of a state. In accord with this view ap- 
pears to be Keokuk & Hamilton Bridge Co. 
v. Salm, 258 U. S. 122, where the Supreme 
Court held that equitable relief had properly 
been denied an Illinois taxpayer who failed 
to allege that he had sought revision of 
an allegedly discriminatory assessment be- 
fore the board of review. The most recent 
case in the Seventh Circuit involving the 
ability of a taxpayer to get equitable re- 
lief in the Federal courts, American Mutual 
Liability Insurance Co. v. McDonough, 61 F. 
(2d) 558, appears to go far beyond the 
holding of the Keokuk case. The American 
Mutual decision intimates that one must 
proceed by mandamus to compel an ad- 
ministrative body to give one a hearing, 
in order that administrative remedies may 
be regarded as exhausted. It is difficult to 
conceive of the proceedings in the county 
courts in Illinois as administrative. There- 
fore, in order properly to deny an Illinois 
taxpayer relief by way of injunction to 
restrain taxing officials from proceeding to 
collection, a Federal court should be able 
to find grounds other than those announced 
by the court as a basis for the American 
Mutual decision, upon which to predicate 
its holding. 
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In Di Giovanni v. Camden Insurance Ass'n, 
296 U. S. 64, it was apparently finally and 
definitely settled that the “inadequacy [of 
legal remedy] prerequisite to relief in a 
Federal equity court is measured by the 
character of the remedy afforded in Fed- 
eral rather than in state courts of law.” 


Where the amount in controversy is less 
than three thousand dollars, a taxpayer 
will be incapable of obtaining any relie(, 
legal or equitable, in a Federal court. It 
is clear that the amount of the tax due is 
determinative of the presence or absence 
of the jurisdictional amount in suits at law. 
In the cases prior to 1934, in proceedings 
in equity, courts were not unwilling to 
permit possible loss to business to enter 
into the determination of jurisdictional 
amount. In Healy v. Ratta, 292 U. S. 263, 
however, the Court declared that the juris- 
dictional requirement is to be strictly con- 
strued. In certain instances, however, the 
jurisdictional requirement may still be 
satisfied though an annual tax in question 
would not be enough. Thus where the 
matter in question is the validity of a 
permanent exemption from an annual prop- 
erty tax, or an order to maintain a perma- 
nent structure for an unlimited period of 
time, Healy v. Ratta recognizes that the 
matter in issue may exceed an annual pay- 
ment. 


Where the taxpayer cannot make out a 
sufficient amount in controversy to get 
into a Federal court either at law or in 
equity, he may still get a hearing by the 
United States Supreme Court by appeal or 
by certiorari, if a constitutional question is 
involved. 


When the county collector sues an IlIli- 
nois taxpayer in a county court, he is suing 
under a state law, and no Federal question 
is presented. Therefore, the taxpayer, who 
is a citizen of the state, could under no 
circumstances remove the case from the 
Illinois county courts. Where the tax- 
payer is not a citizen, the Court has held 
that removal cannot be had because the 
state is the real party in interest, and the 
state is not considered a citizen within 
the meaning of the statute which permits 
removal of causes for diversity of citizen- 
ship. 


INCOME TAX EVASION AND 
AVOIDANCE: SOME _ GEN- 
ERAL CONSIDERATIONS 


Lucius A. Buck, Special Assistant to the 
Attorney General of the United States 


25 Georgetown Law Journal, May, 1937, 
p. 863-876 


The terms “evasion” and “avoidance” are 
generally listed as synonymous, but obvi- 
ously they are not to be treated as syno- 
nyms in the law of income taxation. It 
is well recognized that a taxpayer may 
legally avoid the tax burden; it is as 
equally well recognized that evasion is il- 
legal. Although the term “evade” is used 
in several sections of the revenue acts. 
there is no statutory definition. Several 
courts have indicated that a transaction 
wholly lacking in any business purpose 
and having no purpose other than the cre- 
ation of a deductible loss, is a scheme 0! 
evasion. This would seem to be substan- 
tially correct. To give a rigid definition 
|of “evasion of taxes” would merely serve 
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to promote evasion by telling the cunning 
how to escape. 


The doctrine of the case of United States 
vy. Isham, 17 Wall. 496, is of pre-eminent 
importance in the law of tax evasion and 
avoidance. That case involved a criminal 
prosecution for evasion of a stamp tax 
imposed upon promissory notes. The court 
held that the instruments were not, on 
their face, promissory notes, and that other 
evidence was not admissible, since the tax 
was imposed upon the form of such instru- 
ments. Thus, the real holding in the case 
is this: The stamp tax is imposed upon 
the form of instruments; a taxpayer may 
use some other form of instrument to 
avoid the tax; and, in the case of a stamp 
tax, avoidance is lawful if the forms adopted 
are legal. 


It is very doubtful that the Court in- 
tended the Jsham case to be given appli- 
cation to a tax other than one whereof 
form was the essence and the sole cri- 
terion. This doubt is reinforced by the 
case of Mitchell v. Commissioners, 91 U. S. 
206, where the Court pointed out that “a 
court of equity will not knowingly use its 
extraordinary powers to promote any such 
scheme as this plaintiff devised to escape 
his proportionate share of the burdens of 
taxation,” and by the case of Shotwell v. 
Moore, 129 U. S. 590, where a formalistic 
scheme for the evasion of tax was severely 
criticised by the Court, but was not held 
void on that ground. The Court either re- 
pudiated the principle of the Isham case, 
or considered that it applied only where 
form was of the essence in fixing the tax 
liability. 

In the solution of problems arising un- 
der the income tax laws, the courts quickly 
adopted the principle that substance and 
not form, is the determinative element. In 
Weeks v. Sibley, 269 Fed. 155, we find the 
beginning of the rule which now prevails 
in income tax litigation. In that case the 
court held, in effect, that a taxpayer can 
rearrange his business in any legal manner 
so as to escape, in whole or in part, a 
future tax liability which would have been 
incurred had the rearrangement not been 
made. In the case of Iowa Bridge Co. v. 
Commissioner, 39 F. (2d) 777, the court un- 
fortunately imported into the income tax 
field the doctrine of the Isham case. The 
doctrine of the Isham case was again ap- 
plied in the Jones case, 71 F. (2d) 214. By 
this time it seemed fairly certain that the 
doctrine of the Isham case had been im- 
ported into the law of income taxation, 
but the extent of that importation and the 
metamorphosis of the doctrine in trans- 
plantation were unknown. The case of 
Gregory v. Helvering, 293 U. S. 465, indi- 
cates an answer. In that case the Court 
first took occasion to state that “The legal 
right of a taxpayer to decrease the amount 
of what otherwise would be his taxes, or 
altogether avoid them, by means which the 
law permits, cannot be doubted.” As au- 
thority for this proposition, the Court re- 
lies upon the Isham, Jones, and Superior Oil 
Co. (280 U. S. 390) cases. This statement, 
however, is quite different from the doc- 
trine of the Isham case, which approved 
devices “if carried out by means of legal 
forms,” whereas the Gregory case says “by 
means which the law permits.” Hence, it 
is safe to say that the doctrine of the 
Isham case becomes a doctrine of sub- 
Stance, rather than a doctrine of form, 
when applied in the income tax realm. 


In probably the majority of cases when 
a scheme or method is resorted to for the 
purpose of decreasing a taxpayer’s liability, 
it would not have been resorted to in the 
absence of such liability, present or con- 
templated. If the government attacks the 
method as being one of evasion, can the 
court take into consideration the tax pur- 
pose of the transaction? It is difficult to 
understand how any court can examine 
the substance of a transaction without en- 
compassing in that examination the pur- 
pose anticipated and realized. If the taxpayer 
can demonstrate a business purpose sub- 
served by, and a legitimate part of, the 
transaction, he is entitled to a decision in 
his favor. If, on the other hand, he is 
unable to demonstrate such a purpose, the 
evidence will show but one purpose for 
the transaction, 7. e., the tax purpose. If, 
from beginning to end, the only result 
produced by the course of action was to 
reduce the tax, the transaction must fall 
as a sham. Hence, it would seem that the 
courts must consider the tax purpose. 


THE UNDISTRIBUTED PROFITS 
TAX IN THE FISCAL SYSTEM 


Alfred G. Buehler 
15 Harvard Business Review, p. 29-43 


The Federal government has taxed un- 
distributed profits in various ways in the 
past, but has never imposed a general sur- 
tax on the undistributed profits of corpora- 
tions. Since its introduction in 1909 the 
corporation income tax has been levied on 
total profits, irrespective of their retention 
or distribution. Beginning with 1921 spe- 
cial surtaxes were levied on corporations 
for avoiding the surtax on individual in- 
comes, and in 1934 a surtax was also 
imposed on the surpluses of all personal 
holding companies. These cases of undis- 
tributed profits taxation were cited by the 
Treasury as precedents for the enactment 
of the tax on undistributed profits, but none 
of these taxes closely parallels the new un- 
distributed profits tax. 


Foreign experience with the undistribut- 
ed profits tax is quite limited. The Treasury, 
unfortunately, neglected to study the op- 
eration of the foreign taxes and was 
content to confess its ignorance of foreign 
experience with the undistributed profits 
tax. In the United States the undistributed 
profits tax was apparently first seriously 
considered during the World War, when 
new sources of revenue were eagerly sought. 


The new system of taxation under the 
1936 Revenue Act was advocated primarily 
as a revenue measure, but also to accom- 
plish important reforms in taxation. The 
undistributed profits tax would equalize 
taxation of incorporated and unincorpor- 
ated enterprises, of large and small enter- 
prises, and of undistributed and distributed 
earnings. The government could now reach 
the corporation surpluses which had es- 
caped from the surtax on individual in- 
comes, the tax system would be simplified, 
and greater revenues would be obtained. 


A tax on the undistributed profits of cor- 
porations is paid out of retained earnings. 
It tends to remain with the corporation and 
cannot ordinarily be shifted by raising 
prices. It is essentially a tax on saving, 
'and as such will have both direct and indi- 
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|servers that the larger corporations tend 


| which save a higher percentage of their 
| earnings. 
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rect effects on the supply of capital, the 
demand for capital, and business activities. 
The undistributed profits tax must be paid 
by the supermarginal, or profit earning, 
concerns rather than by the marginal, or 
non-profit, concerns. It is a tax which is 
paid after expenses which tend to determine 
prices have been deducted. The undis- 
tributed profits tax will have a depress- 
ing effect on business, but, on the other 
hand, the government expenditure of the 
tax collections will place the funds taken 
from business back in circulation. The ef- 
fects of the undistributed profits tax will 
vary with such factors as the tax rates, 
exemptions, and general economic condi- 
tions. If‘the tax is heavy enough to reduce 
substantially the funds available for busi- 
ness, it will also reduce production and em- 
ployment. The effects of the tax cannot be 
studied apart from the effects of govern- 
ment spending of the collections. If the 
tax collections are spent less productively 
by the government than. they would be 
spent by corporations and individuals, the 
social costs will be greater than the social 
gains. 

The undistributed profits tax has been 
proposed by many persons as an agency of 
social reform as well as a revenue measure. 
According to the regulatory, or nonfiscal, 
theory of taxation, taxes should be em- 
ployed to promote desirable social reforms. 
According to the conservative opinion, 
taxes should be employed only for revenue 
and should be collected in such a way that 
they will interfere with the economic proc- 
esses as little as possible. The regulatory 
principle, however, is being ever more 
widely applied by the Federal and state 
governments. It may be debatable whether, 
from the social standpoint, corporations 
should be permitted to grow steadily in 
size and influence, but the tax remedies 
which the government has thus far adopted 
will apparently not level down the large 
corporations. The desire to lessen business 
instability is commendable, but the undis- 
tributed profits tax would probably be in- 
effective as a stabilizer. Although Treasury 
officials maintained that the depression of 
the 1930’s was preceded by the greatest in- 
crease in corporate surpluses in history, 
this has been denied by other investigators. 
The present undistributed profits tax will 
no doubt exert pressure to increase the 
percentage of earnings paid out as divi- 
dends, but it will not cause the abandon- 
ment of corporate saving. 


It is a common impression among ob- 




























































































































































































































































































to pay out a higher percentage of earnings 
than the smaller, although there are many 
individual exceptions to the rule. The 
Treasury, unfortunately, made no study of 
the comparative dividend policies of the 
larger and smaller corporations. If the 
larger corporations, which distribute most 
of the dividends, withhold relatively less 
of their profits than the smaller corpora- 
tions, and pay out nearly all of their earn- 
ings, the undistributed profits tax will not 
cause the revolutionary increase in divi- 
dends that has been anticipated. A tax at 
graduated rates will be especially onerous 
on the small and growing corporations, 
and on those with fluctuating earnings, 
















































































If it does force them to pay 
higher dividends, or deprives them of nec- 
essary capital, it may entail serious social 
consequences. To the extent that corpo- 





























































































rate dividends are increased during pros- 
perity, they will tend to be decreased during | on taxpayers. 
depression, so that fluctuations in dividend 
income will be intensified. If it is uncertain 
how the undistributed profits tax will af- 
fect dividend policies, it is illogical to em- 
ploy this tax as a business stabilizer. 
Granting that such a tax could theoretically 
be used in lessening business fluctuations, 
it is improbable that the Federal govern- 
ment would find it practicable to adjust 
the rates of the tax according to changing 
economic conditions. The revenue needs 
of the government also militate against the 
use of the undistributed profits tax as a sta- 
bilizer. If it should produce large revenues, 
the government could not afford to aban- 
don its revenues in exchange for its uncer- 
tain regulatory value. 


suggested as an equalizer of tax burdens 
among large and small corporations, in- 
corporated and unincorporated enterprise, 
distributed and undistributed earnings, and 


such result would be obtained because the 
smaller corporations would pay lower tax 


larger corporations have generally earned 
much the greater part of taxable income 
and have consistently paid by far the great- 


the small corporations which retain a high 
percentage of their profits to finance their | - a <n oli tar i ; 
growth. The smaller successful corpora-|@"t t©, make reimbursement. On appea 
tions customarily earn a higher rate of re- 
turn on the investment than the larger|~ -~’.! i : : 
corporations. These successful smaller |P@"Y !5 not a person interested in the es- 
corporations, therefore, must pay higher | >'° . 
rates of excess profits tax dy A larger transmitted at death. 
corporations with lower rates of return. 
The equality of taxation which the govern- 
ment desires is an equality of total tax pay- 
ments On corporate earnings whether they 
are distributed or not, so that it will lose 
no revenue if some of the earnings are 


withheld. Such an equality is purely math-| of restricted Indian land in producing oil| in 85 U. Pa. L. Rev., May, 1937, p. 744. 
I ’ 
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a justification of 





holding earnings. 


The undistributed profits tax has been 


Significant Decisions of the 
Board of Tax Appeals 


Estate tax.—An antenuptial agreement provided that in 
the event the wife survived her husband she would receive 
$50,000 in lieu of dower or other rights provided by statute. 
The husband provided for the payment of this sum in his 
will. It is held that the death of the husband in 1931 was 
a condition precedent to the right of the surviving spouse 
to receive the money, and whether received under the will 
or by virtue of the contract the sum paid by the executors 
should be included in the gross estate of the decedent. 
[From the opinion:] “The $50,000 was the property of 
Hamilton at the time he died, and the right of his wife 
therein did not accrue or become consummate either under 
the agreement or by virtue of any statute until he died. 
At the moment of death it passed from the decedent to 
his estate and at the same instant it was acted upon by 
the agreement and his executors became bound to pay it 
to his widow. But simultaneously with the transfer the 
lederal estate tax accrued upon the transfer of the prop- 
erty from the dead to the living, * * * and became a 
lien upon the estate. It makes no difference, therefore, 
whether we consider the widow as taking as a beneficiary 
under the will, or as a purchaser for full and adequate 
consideration by the use of her statutory marital interest 
which was transferred from the decedent, the amount paid 
her by the executors is subject to the estate tax, * * * 
and must be included in the gross estate. To hold other- 
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The government’s arguments concerning 
surtax avoidance by individuals are excuses 
for the undistributed profits tax rather than 


profits tax will not remove fundamental in- } TC 
equalities in taxation, because the tax is in- | mentality. There should be no exemption 
herently inequitable in itself. The most| Unless the taxation imposes a direct bur- 
logical defense of the undistributed profits ; 
tax is that it is a payment for the special | mental power. Taber v. Indian Territory 
benefits enjoyed from the privilege of with-! ///uminating Oil Co., 57 S. Ct. 334. Dis- 
cussed in 35 Mich. L. Rev., May, 1937, 


CASE COMMENTS 


Apportionment of Estate Taxes.—A de- 
cedent left an estate including thirteen life 
insurance policies written by appellant and 
payable to designated 


from the surrogate’s ruling granting the 
order, held: affirmed. The insurance com- 
state, but is in possession of property 
In re Scott’s [Will, 
293 N. Y. Supp. 126. Discussed in 37 Col. 
L. Rev., May, 1937, p. 866. 


Exemption from Taxation of Property 
of Governmental Agency Used for Non- 
Governmental Purpose. — Oklahoma at- 
tempted to tax property used by the lessee 
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|ematical and is not an equality of burdens|and gas. It was argued that the property 

was not taxable because the lessee was a 
Federal instrumentality, and Congress had 
not consented to its taxation. Held: Prop- 
erty is not exempt from a non-discrimi- 
The undistributed | natory ad valorem state tax merely because 
it is the property of a Federal instru- 


p. 1193. 


Taxability of Accrued Interest on Mort- 
gage When Property Is Bid in by 
Mortgagee for Principal and Interest.—A 
life insurance company foreclosed its mort- 
gage and bid in the property at the fore- 
closure sale for a sum equal to the principal 
of the debt and accrued interest, although 
beneficiaries, but| the actual value of the property was less 
aig that a es could = his | than the principal. Held: The company is 
oe . ai: ifetime change the beneficiaries. Eleven| deemed to have received the interest to the 
large and small incomes. To some extent policies provided for periodic payments for 
life with remainder 


from domestic corporations received 


wise would, we think, allow any spouse to nullify the plain 
intendment of the law by entering into an agreement 
whereby his wife would receive, after his death, an amount 
in lieu of dower or the marital interest provided by statute. 
Clearly section 302 (b) intended to include such statutory 
interests in the gross estate and we think an amount paid 
in lieu of such interests must also be included. 


“Nor do we think the $50,000 is deductible from the 
gross estate under section 303 (a) (1) of the Revenue Act 
of 1926. As indicated above, the statute specifically in- 
cludes in the gross estate any interest of the surviving 
spouse existing as dower, curtesy, or by virtue of a statute 
creating an estate in law of dower or curtesy. We do not 
think it is open to a construction that would permit an 
evasion of the clear intention of Congress, by the simple 
means of creating an estate by contract, in lieu of the 
statutory marital estate of the surviving spouse and as- 
serting the amount thereof as a claim against the estate 
of the decedent. This construction is evidence by section 
804 of the Revenue Act of 1932, which amended section 
303 (d) of the Revenue Act of 1926 by adding at the end 
thereof a new sentence which is declaratory of what the 
law was. Section 804 reads in part as follows: 

“For the purposes of this title, a relinquishment or prom- 
ised relinquishment of dower, curtesy, or of a statutory 
estate created in lieu of dower or curtesy, or of other 
marital rights in the decedent’s property or estate, shail 
not be considered to any extent a consideration ‘in mone} 
or money’s worth.’ 


(Continued on page 497) 


den upon the exertion of a Federal govern- 


extent that it must be included in its gross 
interests over; the|income for that year under the Federal 
others established annuities. The executor| Income Tax Law. Helvering v. Midland 
¥ Ss. s 2 OW » . . eat : f, ~ 

rates. As a matter of fact, however, the as required by law, paid the state and| Mutual Life Insurance Co., 57 S. Ct. 423. 
Federal taxes out of the general assets. 
These taxes properly included a sum allo-| p. 741. 


er part of the profits tax. A tax on undis- cable to the proceeds of the insurance 


, : 2 Ber ae - | policies. In his accounting the executor 
tributed profits at graduated rates penalizes applied for an order under Section 124 of 


the Decedent Estate Law directing appel- 


Discussed in 85 U. Pa. L. Rev., May, 1937, 


Validity of Retroactive Tax on Untaxed 
Income.—A Wisconsin statute was enacted 
in 1935, levying a tax on dividends received 


1933, which dividends had been deductible 
from gross income under the then existing 
laws. Plaintiff paid the tax under protest, 
and now sues to recover it. Held: ‘The 
tax, though retroactive, was not invalid, 
because the legislature may properly tax 
income of a year so recent that the income 
may have some bearing on present ability 
to pay the tax, and, subject to this limi- 
tation, may go back at least to the most 
recent year for which returns are available. 
Welch v. Henry, 271 N. W. 68. Discussed 
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Treasury Receipts for 
Fiscal Year 1937 


HE net results of the financial operations of the 

Federal Government for the fiscal year 1937 are 
now available on the basis of figures appearing in the 
Daily Treasury Statement for June 30, 1937. Total 
receipts amounted to $5,294,000,000 and total expendi- 
tures, exclusive of debt retirement, were $8,001 ,000,000, 
resulting in a net deficit of $2,707,000,000, as compared 
with $4,361,000,000 for 1936. 


The total general receipts for the fiscal year 1937 
exceeded those for 1936 by $1,178,000,000. A large 
part of this increase came from income taxes which 
produced $731,000,000 more in 1937 than in 1936. 
Taxes under the Social Security Act, which were 
collected for the first time in the fiscal year 1937 
amounted to $252,000,000. Other internal revenue 
taxes, including processing taxes on farm products, 
and the revenue from customs duties were each 
about $100,000,000 greater than in 1936. Miscellane- 
ous receipts remained about the same as last year. 

The total receipts for the fiscal year 1937 were 
$5,294,000,000, or $70,000,000 more than the revised 
estimates contained in the President’s Message of 
\pril 20. Income taxes produced $53,000,000 more 
than the revised estimate; other internal revenue 
$39,000,000; customs $21,000,000 more, while taxes 
under the Social Security Act were $43,000,000 less 
than the revised estimate due almost entirely to the 
lag in collections. 


The Public Debt 


HE gross public debt on June 30, 1937, 

amounted to $36,425,000,000 as compared with 
$33,779,000,000 on June 30, 1936, an increase of 
$2,646,000,000. The following table shows the prin- 
cipal items, other than refunding transactions, which 
accounted for the increase in the public debt (in 
millions of dollars) : 


Gross public debt June 30, 1937 $36,425 million 
Gross public debt June 30, 1936 33,779 million 


Increase $2,646 million 





Increase is made up of the following items: 
Government Life Insurance 
Fund and veterans bonds.. $ 557 million 
Old Age Reserve Account 265 
Government Retirement Fund 47 
Net deficit, ex- 
cluding above 
items ...... $1,838 million 
Less decrease 
in general 
fund,  ex- 
cluding in- 
active gold. 1,215 623 





Excess of expenditures in 
trust accounts, etc., ex- 
cluding retirements of Na- 
tional bank notes......... 67 


Inactive gold 1,087 2,646 million 


STATEMENT OF THE OUTSTANDING PUBLIC 


DEBT ON JUNE 30, 1936 AND JUNE 30, 1937 
(In millions of dollars) 1937 


Increase (+) 








1936 1937 Decrease (—) 
Held cutside Treasury 
Prewar bonds ......... 200 198 — 2 
Treasury bonds . 17,168 19,936 +2,768 
U. S. Savings bonds 316 800 + 484 
Adjusted Service bonds 945 389 — 556 
Treasury notes ....... 11,381 10,617 — 764 
Treasury bills .... 2.353 2,303 — 50 
Matured debt on which 
interest has ceased 169 119 — 50 
Debt bearing no interest 620 506 —=— 444 
33,152 34,868 +1,716 

















Held for account of trust 
and special funds 
Government Life Insur- 
ance Fund ....... 560 + 500 
Old-age Reserve Account 2 
Government Retirement 























Fund ee 281 315 + #4 
Adjusted Service Cer- 
tificate Fund . ” 127 38 — . §9 
Unemployment Trust 
Ln’ ear ar 19 312 + 293 
Postal Savings System 100 30 — 70 
Federal Deposit Insur- 
ance Corporation 100 95 = 5 
627 1,557 + 930 
33,779 36,425 +2,646 
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Federal Gasoline Tax Collections 
Break All Records 


EDERAL gasoline tax receipts this year are 

breaking all previous records and during the 
month of May they accounted for about six cents of 
every dollar of revenue taken in by the government, 
records of the Bureau of Internal Revenue reveal. 
In May, a total of $16,287,004 in gasoline taxes was 
received, as compared with $11,980,061 for May, 
1936, a gain of 35.9 per cent. 

Lubricating oil taxes also showed a substantial 
increase for the month, standing at $2,971,864, as 
compared with $2,378,403 for May, 1936, a gain of 
24.9 per cent. 

The American Petroleum Industries Committee 
estimates that federal gasoline taxes for 1937 may 
reach the $200,000,000 mark and that the taxes on 
lubricating oil will stand at about $35,000,000, or 
nearly a quarter of a billion dollars on the two 
petroleum products. 

The following table shows petroleum tax receipts 
by the federal government for May, 1937, and May, 
1936: : 

Amount Collected Per Cent 





Source of Revenue 1937 1936 Increase 

GASOLINE $16,287,064 $11,980,061 35.9 

Lubricating oils 2,971,864 2,378,403 24.9 

Pipe line taxes 976,450 814,671 19.8 

Crude petroleum processed 75,609 64,110 17.9 
Total $20,310987 $15,237,245 


Excise and Stamp Taxes Extended 


HE President, on June 29, 1937, approved the 
statute extending to and including June 30, 1939, 
the excise taxes which otherwise would have expired 
on June 30, 1937. In the following table are indi- 
cated the pertinent sections of the Revenue Act of 


© Bulag alloway, ae A Tubes 
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1932 imposing the taxes which 
are extended, the articles af- 
fected, and by whom the tax is 
payable (manufacturer, pro- 
ducer, or importer) : 


Title IV — Manufacturers’ 
Taxes 
Sec. 601—Excise Taxes on Cer- 
tain Articles. 

(1) Lubricating oil 
(manufacturer or 
producer). 

(2) Brewer’s wort (man- 
ufacturer, producer, 
or importer). 

(3) Petroleum or its de- 
rivatives (importa- 
tion only). 

(4) Coal (importation 
only). 

(5) Lumber (importa- 
tion only). 

(6) Copper-bearing ores 
(importation only.) 

(7) Fish oil (importa- 
tion only). 

Sec. 602—Tax on Tires and Inner 
(manufacturer, 
producer, or importer). 
Tax is extended to July 
31, 1939. 
Sec. 603—Tax on Toilet Preparations, etc. (manufacturer, 
producer, or importer). 
Sec. 604—Tax on Furs (manufacturer, producer, or im- 
porter). 
Sec. 606—Tax on Automobiles, etc. (manufacturer, pro- 
ducer, or importer). Tax is extended to July 
31, 1939. 
Sec. 607—Tax on Radio Receiving Sets, etc. (manufac- 
turer, producer, or importer). 
Sec. 608—Tax on Mechanical Refrigerators (manufacturer, 
producer, or importer). 
Sec. 609—Tax on Sporting Goods (manufacturer, pro- 
ducer, or importer). 
Sec. 610—Tax on Firearms, Shells and Cartridges (manu- 
facturer, producer, or importer). 
Sec.611—Tax on Cameras (manufacturer, producer, or 
importer). 
Sec.612—Tax on Matches (manufacturer, producer, or 
importer). 
Sec. 614—Tax on Chewing Gum (manufacturer, pro- 
ducer, or importer). 
Sec.616—Tax on Electrical Energy for Domestic or 
Commercial Consumption (vendor) 
Sec. 617—Tax on Gasoline (producer or importer). 
Title V—Miscellaneous Taxes 
Part I1—Tax on Telegraph, Telephone, Radio, and Cable 
Facilities, section 701. 
Part II—Admissions Tax, section 711. 
Part I1I—Stamp Taxes: ; 
Sec. 721—Stamp Tax on Issues of Bonds, etc. 
Sec. 722—Stamp Tax on Issues of Stock, etc. 
Sec. 723—Stamp Tax on Transfer of Stocks, etc. 
Sec. 724—Stamp Tax on Transfer of Bonds, etc. 
Sec. 725—Stamp Tax on Conveyances. 
Sec. 726—Stamp Tax on Sales of Produce for Future 

Delivery. 

Part I1V—Tax on Transportation of Oil by Pipe Line, 
section 731. 
Title VIII—Postal Rates 


Sec. 1001(a)—First Class Mail Matter. 

Sec. 2, as amended, of the Act entitled “An Act to extend 
the gasoline tax for one year, to modify postage rates on 
mail matter, and for other purposes.” 


Excise 








Revenue from State Sales Taxes 


TATE sales taxes, exclusive of selective taxes 
on the sale of particular products, such as gas- 
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oline, produced a total revenue of $352 million in 
the fiscal year 1936, according to an analysis by the 
National Industrial Conference Board. 

California ranked first in sales tax collections with 
a total of $70.2 million. Illinois was second with 
receipts of $61.8 million, and Michigan was third 
with $45.6 million. 

Sales taxes of the retail or general type are now 
in effect in twenty-four states. The Conference 
Board’s analysis of these various laws indicates that 
a large part of the proceeds of these taxes is used 
for relief and public school education. 

Selective sales taxes are also becoming an impor- 
tant source of state revenues. The gasoline or motor 
fuel tax, which is used by all of the states, accounted 
in 1936 for total collections of $652 million. Liquor 
taxes ranked second in importance among the selec- 
tive sales taxes and produced combined state reve- 
nues of approximately $155 million in forty-six 
states. Similar taxes on tobacco products, chiefly 
cigarettes, are imposed by seventeen states. 


Outstanding State Tax Legislation in 1937 


AX legislation of outstanding interest to date 
includes the following arranged both by states 
and by taxes: 


By States 

Alabama— 

New sales and use taxes 
Arizona— 

New estate tax 
Arkansas— 

New use tax and reenactment of sales tax 
California— 

New 4% corporate income tax to supplement the exist- 
ing Bank and Corporation Franchise Tax 

Colorado— 
New income tax, new gift tax, new service tax and 
reenactment of sales and use taxes 
Delaware— 
Substantial franchise tax amendments 
Gecrgia— 
New chain store tax 
lowa— 
New use tax and reenactment of 
sales tax 

Kansas— 

New sales and use taxes 
Maine— 

New sales tax 
Maryland— 

New income tax 
Michigan— 

New use tax 
Missouri— 

Reenactment of the sales tax, in- 
creasing rate 

New Jersey— 
New foreign corporation franchise 
tax 
New Mexico— 
New severance tax 
New York— 

New gross income tax on utilities, 
extension of emergency taxes 
and increase of gasoline tax 

North Carolina— 
New gift tax and classified ad va- 
lorem tax on intangibles 
North Dakota— 
Reenactment of sales tax 
Oklahoma— 

Reenactment of sales tax and new 

use tax law 
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Pennsylvania— 
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Extension of emergency taxes and permanent abolition 
of manufacturing exemption under the capital stock 


tax. 


New chain store and theater tax. 


Substantial 


Fiscal Code amendments affecting administration 


South Carolina— 


New bank income tax 
South Dakota— 


New chain store tax (prior law invalid) 


Tennessee— 


New chain store tax and reenactment of franchise tax 


Utah— 
New use tax 
West Virginia— 
Reenactment of sales tax 
W yoming— 


New use tax and reenactment of sales tax 


By Taxes 


Alcoholic Beverage Taxes, 
New 
Alabama 
Kansas 
Chain Store Taxes, New 
Georgia 
Pennsylvania (including 
theaters) 
South Dakota (prior law 
invalid) 
Tennessee 
Estate Taxes, New 
Arizona 
Franchise Taxes 
Delaware (substantial 
amendments) 
New Jersey (new—foreign 
corporations) 
Tennessee (reenactments) 
Gift Taxes, New 
Colorado 
North Carolina 
Income Taxes, New 
California (supplementing 
franchise (income) tax) 
Colorado 
Maryland 
South Carolina (banks) 


Intangibles Taxes, New 
North Carolina 

Sales Taxes, New 
Alabama 
Kansas 
Maine 

Sales Taxes, Re-enactments 
Arkansas 
Colorado 
Iowa 
Missouri 
North Dakota 
Oklahoma 
West Virginia 
Wyoming 

Severance Taxes, New 
New Mexico 

Service Tax, New 
Colorado 

Use Taxes, New 
Alabama 
Arkansas 
Iowa 
Kansas 
Michigan 
Oklahoma (formerly in 

sales tax law) 

Utah 
Wyoming 
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Court Decisions 


Casual Sale—Installment Basis.—Profit from the casual 
sale of stock in 1929 was reportable on the installment 
basis, under Sec. 44(b) of the 1928 Act, the selling price 
having been in excess of $1,000 and the initial payment 
having been less than 40 percent of the selling price. 
There is nothing in the statute to the effect that the tax- 
payer made a binding election to report the profit on the 
basis of a completed transaction by so reporting it in his 
income-tax return, a timely claim for refund having been 
filed—U. S. Court of Claims, in Harry A. Kaplan v. The 
United States. No. 42901. 


Estate Tax—Refund Claim Denied.—A claim for credit 
of State inheritance taxes was filed with an estate tax re- 
turn in October, 1925. In October, 1931, further evidence 
as to the amount of inheritance taxes actually paid was 
submitted to the Commissioner, refund with respect to 
such taxes being claimed. This was rejected because it had 
not been filed within four years after the payment of the 
taxes sought to have refunded. The lower court was in 
error in treating the claim filed with the return as a timely 
claim for credit contemplated by Sec. 3228 R. S., inasmuch 
as that section refers to the crediting of a Federal tax 
illegally collected, and not to the crediting on a federal 
tax of a payment made to a State —U. S. Circuit Court of 
Appeals, Second Circuit, in Jsabelle !lammond-Knowlton, 
Admrx., Estate of Charles C. Knowlton, Deceased v. The 
Hartford-Connecticut Trust Co., of Hartford, Conn., Exr., 
under the will of Robert O. Eaton. 


Estate Tax—Time to File Suit—Interest—The pro- 
visions of Section 156 of the Judicial Code that suit must 
be begun within six years from the time the cause of 
action arose are inapplicable to suits for recovery of estate 
tax, the time for filing suit being governed by Section 3226, 
R. S. Siegel et al. v. U. S. followed. 

No interest is allowable on refund of estate taxes where 
the amount of the taxable net estate as determined by the 
Commissioner is in excess of the amount reported on the 
estate tax return, the refund, therefore, being based solely 
upon the retroactive reduction in estate tax rates in Sec- 
tion 325 of the 1926 Act, which provided that no interest 
be allowed on overpayments by reason of the change in 
rates—U. S. Court of Claims, in Helen De IVolfe Morgan 
and John W. Morgan, Exrs., Estate of George F. Morgan, 
Deceased v. The United States. No. 42535. 


Exchange of Assets — Reorganization. — Bondholders’ 
committee purchased assets of a defunct corporation and 
created a new company from which it received common 
stock and bonds in exchange for the assets. It is held that 
there was a reorganization, under Sec. 112(b)(3) of the 
1428 Act, from which no loss is recognizable. [From the 
opinion:] “Where the assets of the corporation fall far 
below the amount required to pay the bondholders in full, 
the bondholders in bankruptcy reorganization supersede 
the stcckholders. They acquire the stockholders’ rights 
to manage the corporate affairs.’—U. S. Circuit Court of 
Appeals, Seventh Circuit, in Commissioner of Internal Reve- 
nue v. Irene O. Kitselman, Exrx., Estate of C. M. Kitselman, 
Deceased. No. 6022. October Term, 1936, January Session, 
1937. 


Exchange of Stock—Date of Consummation.—Board’s 
findings of fact, that the exchange of stock for the cancel- 
lation of indebtedness to stockholder (principal plus ac- 
crued interest) was not consummated until 1930, are sus- 
tained.—U. S. Circuit Court of Appeals, Ninth Circuit, in 


Commissioner of Internal Revenue v. Marian Otis Chandler. 
No. 8262. 


Gain—Sale of Stocks.—The Court remands this case to 
the Board of Tax Appeals for further proceedings relating 
to the March 1, 1913, value of stock of Shawmut Mfg. Co. 
for computing gain on sale in 1924. The value found by 
the Board was not substantiated by the evidence in that 
it did not take into consideration certain assets owned by 
the company on the basic date—U. S. Circuit Court of 
Appeals, Second Circuit, in Manufacturers Paper Company 
v. Commissioner of Internal Revenue. 





MAGAZINE 








August, 1937 


Gain or Loss—Sales to Employees.—In 1926, taxpayer 
purchased 1,503 shares of stock held by an ex-employee 
and his wife, and arranged to sell 501 shares to certain 
other employees. The 1,503 shares were replaced by new 
certificates in taxpayer’s name, and deposited with the ex- 
employee as security. Taxpayer caused 501 shares owned 
by himself prior to 1926 to be delivered to the other em- 
plovees. It is held that profit or loss from the shares so 
sold should be based on the cost of the certificates actually 
delivered.—U. S. Circuit Court of Appeals, Eighth Circuit 
in Horatio F. Curtis v. Commissioner of Internal Revenue. 


No. 10,744, March Term, 1937. 


Inter Vivos Trust—Taxability—Where in a family settle- 
ment an inter vivos trust was created to operate business 
buildings, and the essential elements of a corporate organi- 
zation were present, the trust is taxable as an association 
(1932).—U. S. Circuit Court of Appeals, Fifth Circuit, in 
Gabriel Roberts Solomon et al., Trustees of Roberts-Solomon 
Trust Estate v. Commissioner of Internal Revenue. No. 8305. 


Interest—Deductions Disallowed.—Petitioner corporation 
(organized to operate cargo vessels) kept its books by use 
of a method described as an accrual system on the com- 
pleted-voyage basis. Interest on money borrowed during 
1923 to 1930 was not reflected on its books until it was 
paid in 1930, when the business was discontinued. It is 
held that the interest may not be deducted in full in 1930, 
but only to the extent applicable to that year.—U. S. Cir- 
cuit Court of Appeals, Second Circuit in Planet Line, Inc. 
v. Commissioner of Internal Revenue. 


Involuntary Conversion—Exchange of Assets—Where 
the question as to the readily realizable market value of 
certain assets received in an exchange for others, and the 
question whether taxpayer has expended for similar prop- 
erty all the money received in an involuntary conversion 
are findings supported by substantial evidence, it is held 
that the determinations of the Board relative thereto must 
be sustained—U. S. Circuit Court of Appeals, Sixth 
Circuit, in Frischkorn Development Co. v. Commissioner of 
Internal Revenue. No. 7139. 


Irrevocable Trust—Divorcee—Taxability of Trustor.— 
Where, under Michigan law, parties to a divorce action 
may enter into a property settlement which is binding and 
absolute, it is held that income from securities placed in 
irrevocable trust in settlement of the dower and other 
rights of a divorced wife are not taxable to the trustor. 
Douglas v. Willcuts, 296 U. S. 1, distinguished.—U. S. Cir- 
cuit Court of Appeals, Sixth Circuit in Commissioner of 
Internal Revenue v. Carl B. Tuttle. No. 7156. 


New Corporation—Payments for Services.—Payment to 
petitioner in 1931 of $50,000 by a new corporation (whicli 
had been organized by the former stockholders of a dis- 
solved corporation), in recognition of the services whicli 
petitioner had rendered as an attorney for the dissolved 
corporation, is held to represent taxable compensation and 
not a gift—U. S. Circut Court of Appeals, Fourth Circuit, 
— F. Hall v. Commissioner of Internal Revenue. No. 
4121. 


Obsolescence—Prohibition.—Deduction for 1918 for ob- 
solescence of tangible assets due to Prohibition is denied. 
Taxpayer did not cease operations in 1918 because of the 
approach of Prohibition nor did it abandon its plant. In- 
stead of sustaining obsolescence or loss, taxpayer realized 
a gain on the sale of its plant in 1920. Other facts indi- 
cate that taxpayer suffered no obsolescence loss on its 
tangible property in 1918 and that 1918 was in fact one 
of its most profitable years. Obsolescence of good will is 
also denied, the facts disclosing that the entire business of 
taxpayer, including good will, was sold in 1920. 


Statute of limitations—Valid waiver having been filed 
as to taxes for 1916, and the tax having been assessed and 
collected before the date on which the waiver expired, 
recovery on the ground that the tax was outlawed is de- 
nied. The waiver is not invalid because executed after the 
statute had expired.—U. S. Court of Claims, in William H. 
Herrnstein, Trustee for Standard Cereal Co. v. The United 
States. No. K-82. 


(Continued on page 501) 
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Extracts from tax calendars in The Corporation Trust Company's Corporation Tax Service, 
published by Commerce Clearing House, Inc. 


ALABAMA 
Sept. 1 
License taxes: Except as otherwise provided, all 
license of privilege taxes are for one year ending 
September 30th. 
Oysters: License fee to remove same from public 
reefs must be paid on September Ist. 
Sept. 20 
Coal and iron ore monthly report and tax due. 
Gasoline tax—monthly report and tax due. 
Lubricating oils tax—monthly report and tax due. 
Sales tax—monthly return due and tax payable 
on or before this date. 
oe. 30 
Nursery stock inspection fees accompany the appli- 
cation for such inspection certificate. Applica- 
= is filed each fiscal year ending September 
th. 
Railroads: All railroad corporations must file an 
annual report with the Public Service Commis- 


sion on or before the 30th day of September in 
each year. 


ARIZONA 
Sept. 1 


“xpress company reports due between June 30 and 
this date. 


Private car line property tax returns due between 
June 30 and this date. 
First Monday 
First half of real estate and secured personal prop- 
erty taxes due. 
Sept. 5 
Alcoholic beverage licensees’ report due. 
Second Monday 
Hearings held on private car line assessments. 
Sept. 15 
—— to superior court from County Board of 
upervisors, Tax Commission or State Board of 
_ Equalization. 
Gasoline distributors’ and consignees’ reports and 
taxes due. 
Gross income tax report payment due. 
Motor vehicle carrier report and tax due. 
Penalties for failure of local agents to file express 
company reports accrue. 
Third Monday 
lax Commission meets to assess gross receipts of 
express companies. 
Sept. 20 
Gross income tax delinquent. 
Motor vehicle carriers’ report and tax delinquent. 
Sept. 25 


Motor fuel carriers’ report and any tax due. 


ARKANSAS 
oe ji... 


All hearings on petitions of public utilities for a 
review of the assessment of their property are 
required to be laid before the Corporation Com- 
mission during the month of September. 


Assessments of total mileage of cars, etc., of 
transportation companies are made by the Com- 
mission between the first day of September and 
the first Monday in December and are included 
in the record of its proceedings. 





Failure or refusal of car companies to file mileage 
report and statement on or before September 
1st subject such companies to penalty. 

Supplemental mileage reports are required of rail- 
road companies and must be filed on or before 
the first day of September with the Arkansas 
Corporation Commission. 

Transportation, freight line and private car com- 
panies are required to make a sworn statement, 
on or before the first day of September of each 
year of the aggregate mileage and average num- 
ber of miles made by their cars in the ordinary 
course of business during the year preceding 
the first day of July. 

sy 9 
f a corporation which is required to pay a fran- 

chise tax wilfully and intentionally fails or 
neglects to pay same within 30 days after ex- 
piration of due date (August 10) charter of 
corporation may be annulled or forfeited. 

sates Saturday Next Preceding the Third Monday in 

ept. 

Application to raise or lower the valuation of any 

pony must be made to the Equalization 
oard on or before the first Saturday next pre- 
ceding the third Monday in September. 
> 15 
fonthly sales tax report and remittance due. 
Sept. 30-—— 

All hearings on petitions of public utility com- 
panies for a review their assessments are 
required to be had before the Corporation Com- 
mission during the month of September. 

If motor vehicle registrations and licenses are 
issued after September 30th, the charge shall be 
one-fourth of that for the calendar year, etc. 


CALIFORNIA 
Sept. 1 
osmetological establishments and schools of cos- 
metology registration fees are due and payable 
during the month of September. 

Gasoline t due; distributors required to make 
physical inventory. 

Motor vehicle registration fee reduced to 4/12 of 
annual rate. 

ou. 5 
ish packers’ monthly report due. 
Sept. 10—— 

Alcoholic beverage monthly statement of sales by 
manufacturers and importers due. 

Cattle transporters’ monthly report due. 

— mule or burro transporter’s monthly report 

ue. 

Kelp monthly report due. 

Kelp privifege tax due. 

Petroleum and natural gas companies’ 
reports due. 

Sept. 15—— 
asoline distributors’ return due. 

Last day, without penalty, for payment of the 
balance of the franchise tax by corporations 
using the calendar year for their fiscal year, 
provided that banks and financial corporations 
pay on or before 15th day following Commis- 
sioner’s notice of rate, whichever is later. 

Sept. 30—— 
mitation dairy products monthly report due. 
Slaughter house monthly report due. 
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monthly 


COLORADO 


Sept 
ana agencies required to file a report with 
the deptity state labor commissioner monthly. 
Sept. 1 . ‘ 
etween this date and Aug. 1 preceding, notices 
of delinquency are mailed. 
Sept.—First Tuesday 
County commissioners meet as a county board of 
equalization to continue not less than three nor 
more than ten days. 
Sept.—Second Monday 
Colorado Tax Commission meets on this date. 
Sept. 10 
Class A private carriers must file a report and pay 
tax for preceding month, on or before this date. 
Motor vehicle carriers must file a report and pay 
the tax for the preceding month, on or before 
this date. 
Sept. 15 
oal mine owners’ report due on this date. 
Retail sales tax return and tax due. 
Use tax return due. 


Sept. 20 
lass A private carriers notified of tax due, on or 
before this date. 
Motor vehicle carriers notified of tax due, on or 
before this date. 
Sept.—Third Tuesday 
County commissioners meet as a county board of 
equalization to continue not less than two days 
nor more than ten days. 
Sept. 25 
Coal mine owners’ royalty tax due on or before 
this date. 
Gasoline distributors’ statement to state oil in- 
spector due on or before this date. 
Gasoline tax due on or before this date. 
Report of motor fuel deliveries made during the 
preceding month required of all common carriers 
on or before this date. 


CONNECTICUT 
Sept. 1 . 

Assessment date and lien date in Ansonia, Fair- 
field, Milford, Stratford and West Haven. 

Gasoline tax due from distributors. 

Motion picture exhibition license fees due. 

Motion picture projectors’ license fees due. 

Nitro-cellulose film license fees due. 

Pharmacy license fees due. 

Sept. 10—— 

“heatre reports due. 
Sept. 15 

asoline distributors’ reports due. 
Sept. 30—— 

Annual report: Last day for filing Secretary of 
—* certified copy of August report with town 
clerk. 

— distributors’ monthly (inventory) report 

ue. 

Forest land owner’s application for separate valua- 
tion of land and timber due. 


DELAWARE 
Sept. 1 
vast day for payment of Wilmington city and 
school taxes without penalty. 
Monthly alcoholic beverage report due. 
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Sept. 15—— __ ; 

Gasoline filling station report. 

Last day to file alcoholic beverage report. 
Sept. 30 

sasoline tax report and tax due. 























DISTRICT OF COLUMBIA 


Sept. 1—— , 

First half of general property taxes due during 
this month. 

First half of gross earnings tax of gas, electric 
lighting, and telephone companies due during 
this month, 

First half of gross receipts tax of street railroad 
companies due during this month. 

First Monday—— 
Soard of Personal Tax Appeals convenes. 


Sept. 10——— 
Alcoholic beverage statements due. 
Sept. 30 —— 
ast day to pay first half of general property 
taxes. 


Last day to pay first half of gross earnings tax 
of gas, electric lighting, and telephone com- 
panies. 

Last day to pay first half of gross receipts tax of 
street railroad companies. 

Monthly gasoline tax report and tax due. 


FLORIDA 

a Oy Monday——— i 

feeting of Board of County Commissioners 

hear complaints regarding assessments. 

Sept. 10—— ; 

zasoline inspection fees and reports due. 
Lime kiln reports and fees due. 

Sept. 15 


Chain store monthly reports and gross receipts 
taxes due. 


Gasoline sales and storage reports and taxes due. 
Sept. 30 . : 
Auto transportation company mileage tax reports 


to 











ue. 
Fresh water fish dealers’ reports due. 
Reduction of motor vehicle registration fees. 
Salt water fishing licenses expire. 


GEORGIA 





Sept. 1 

Railroad and express companies’ property taxes 

due on or before this date. Delinquent if paid 
later than December 20th. 

Sept. 5 ae 
ealers and distributors of oysters and shrimp re- 
ports due. 

Sept. 15— 
hird installment of income tax on calendar year 
basis due. 

Sept. 20 

Gasoline reports and taxes due. 

Sept. 30— ; 

“arbonic acid gas report and tax due. 
Motor carrier’s monthly report due. 














IDAHO 
Sept. 1 

f annual franchise (license) tax is not paid on 
or before the hour of 4 o’clock P. M. on this 
date annually, the tax becomes delinquent. 

Last day for corporations to file annual license tax 
statement with Secretary of State and county 
recorder of each county in Idaho wherein the 
articles of such corporations are filed. 

Sept. 10 
eer excise tax and report due. 

Monthly report of dealers in dairy products sub- 
Stitutes due. 

Some. 15——— 

Electric light and power companies’ report and 
kilowatt tax due. 

Gasoline dealers’ report and tax due. 

Report and license tax of electric generating com- 
panies due. 

Retail sales tax and return due. 

Sales tax return and payment due. 

Second half of income tax based on calendar-year 
return must be paid on or before this date in 








cases where taxpayer has elected to pay tax in 
2 equal instalments rather than pay whole 
amount of tax on March 15. 

Sept. 30——— 


At the time of filing a certified copy of articles 
of incorporation, when filed on or between the 
Ist day of July and the 30th day of September, 
in any year, there shall be paid, in addition to 
all other fees required to be paid, the full 
amount of the annual license tax. 

Public utilities must file annual report with Public 
Utilities Commission on or before this date. 
Commission may extend time for making and 


Sept. 1 


Sept. 5 


filing report for a period not exceeding 60 days. | 


THE TAX MAGAZINE 


ILLINOIS 





econd installment of real property taxes remain- 
ing unpaid on this date bear interest, except in 
Cook County. 





Cold storage warehouse monthly report of food 
beld in storage due. 

Sept. 7 
ast day for Boards of Review (outside Cook 
County) to adjourn. 

Sept. 15—— 

Alcoholic beverage tax return of manufacturers 
and importing distributors due between Ist and 
15th of each month. 

Petroleum products inspection fees for July due. 

— occupation (sales) tax reports and taxes 

ue. 

Utilities gross receipts tax and report due. 

Sept. 20 
ast day for distributors of motor vehicle fuel to 
make monthly return and to pay tax. 

Last day for non-distributors to file monthly motor 
fuel report and pay tax. 

Sept. 30 
vast day for carriers to file monthly report of 
motor fuel delivered during previous month. 











INDIANA 
Sept. 1 
Employment agency reports due. 
Semi-monthly payment of excise taxes on malt 
products and alcoholic beverages due. | 
Sept. 10 
Petroleum oils inspection fees due. | 
Sept. 15 
Bank and trust company reports due. 
Common carriers’ gasoline reports due. 
Imitation condensed milk tax due. 
Semi-monthly payment of excise taxes on 
products and alcoholic beverages due. 
Third Monday 
Final meeting of State Board of Tax Commission- 
ers. 
Sept. 20 
ank and trust company taxes and building and 
loan association reports and taxes due. 
Fourth Monday 
Appeals from municipal levies due. 
Sept. 25. 
asoline dealers’ reports and taxes due. 











malt 














IOWA 
Sept. 1 


Annual corporation report: Any corporation which 
fails to make the annual report and pay the 
annual fee (by August 31), in addition to the 
annual fee of $1 incurs a penalty of $1 beginning | 
with the first day of September. | 

Annual corporation report: On or before the first | 
day of September each year the Secretary of | 
State is required to send by registered mail to 
each corporation, delinquent in making its an- 
nual report and paying its annual fee, a notice 
of such delinquency and of the penalties. 





date annually. 


, office of county treasurer annually by this 
ate. 


Sept. 10—— 


taxes. ’ 
Motor carrier reports due. 
Reports by vendor of cigarettes, cigarette papers, 
etc., due. 
Sept. 15 
Motor carrier tax due. 
Sept. 20 ’ 
Motor vehicle fuel distributors must file report and 
pay tax. 
Sept. 30 
zast day to pay second half of general property 
taxes to county treasurer without penalty. 











KANSAS 


Davenport city taxes are due and payable on this | 


General property taxes (second half) are payable | 


Class A licensee must make returns and pay beer 






August, 1937 


Gas, water, ferry, bridge, street railway, express, 
electric light, electric power, telegraph, press 
dispatch, telephone, turnpike, palace car, dining 
car, sleeping car and chair car corporations 
exercising franchises in cities of the first and 
second class file return with city assessor be. 
tween September 1 and October 1. 

Property tax on bank deposits due. ; 

Property tax report of owners or proprietors of 
distilleries in which distilled spirits are stored 
due between September 1 and October 1. 

Report of turnpike companies due between Sep. 
tember Ist and October 1st. 

The assessor assesses as of this date all lands, 
improvements and personalty subject to an 
ad valorem tax in cities of the first class. 

Sept. 2 

Property taxes on distilled spirits due. 

Sept. 5 

=mployment agency reports due. 

Sept. 10—— 

Brewesies and manufacturers of beer and wine file 
monthly report and pay barrel tax on this date. 

Gasoline refiner’s and importer’s report due. 

Monthly alcoholic beverage report of hotels, res- 
taurants and clubs due. 

Monthly amusement or entertainment report and 
returns due. 

Monthly excise tax report of blenders and recti- 
fiers of distilled spirits and excise tax due. 

Sept. 15 

All real and personal property in cities of the 
fifth class is subject to taxation as of this date. 

Assessors in cities of the fifth class make out a 
list of taxable property between September 15 
and November 15. 

Gross receipts report and tax on utilities due on 
or before this date. 

Motor carrier mileage tax due. 

Motor carrier operators’ reports due. 

Sept. 20 

Crude petroleum transporters’ monthly report due. 

Oil production tax due. 




















Sept. 30. 
Gasoline reports (except refinery reports) and taxes 
due. 
LOUISIANA 
Sept. 1 a ; ; 
Certificates of registration of commercial fertilizers 
expire. 


Oyster vessel license tax due. 


Sept. 5 
Wholesale fish dealer’s report due. 

Sept. 10 
Parish gasoline tax reports and tax due. 
Reports and tax on imported kerosene due. 
Reports of imported alcoholic beverages due. 
Reports of imported gasoline due. 

Sept. 15 
— report of alcoholic beverages transported 

ue. 

Carriers’ report of gasoline transported due. 

Sept. 20 
Alcoholic beverage tax report and tax due. 
Gasoline tax report and tax due. 
Luxury (sales) tax return and tax due. 
Kerosene tax report and tax due. 

| Sept. 30-—— 

Oyster severance tax due. 

Quarter annual report of auctioneers 
Orleans due. 

Severance tax on brine report and taxes due. 














in New 


MAINE 


Sept. 1—— 
County treasurers issue their warrants to town 
treasurers requiring payment of county tax. | 
Franchise tax becomes due and payable on this 
date. 
Gasoline tax due. 
Small loan agency monthly reports due. 
State treasurer issues his warrants to county treas- 
urers for payment of state tax. 
. 10—— 
nspection fees for packing of foods due. 
Sardine packing inspection fees due. 





Sept. 1—— 
ast day for State Tax Commission to assess car 
companies. 

Property acquiring situs in any county before this 
date taxable for the year. 


Sept. 10 








il inspection reports due. 
Sept. 15 ; 
Motor carrier reports and fees due and lien at- 
taches. 
Sept. 25 





asoline reports and taxes due. 


KENTUCKY 

Sept. 1 ; 

Corporate franchise reports, for property tax pur- 

poses, due in cities of the first class between 
September 1 and October 1. 








Sept. 15 
asoline tax sales report due. : 
One-third of tax on a railroad and street railway 
companies payable. 





MARYLAND 

Sept. 1 ; 

Application to Appeal Tax Court for exemption 
of personal property of manufacturers in Balti- 
more City, from taxes levied by said city for 
city purposes shall be made (only in initial yeat) 
prior to this date. 
Licenses to pack oysters become effective. 
Licenses to tong oysters become effective. 

Sept. 5 F 
ast day to file monthly account of tobacco sales 
on or through Baltimore market. 

Last day to file cold storage warehouse monthly 
report. 








| 
| 
| 
| 
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August, 1937 


t. 10—— 

"Te day to file monthly statement or declaration 
of insurance brokers, agents, or solicitors. 

Last day to make return and pay distilled spirits 
tax. 

Last day to pay admissions tax. 

Sept. 15 

Milk control fees due. 

Sept. 30 : ' 

Last day to pay ordinary state taxes, levied on 
assessments by county commissioners or Appeal 
Tax Court, without interest. 

Last day to pay, without interest, ordinary state, 
county, and/or city taxes levied on assessments 
by County Commissioners or Appeal Tax Court 
of Baltimore City where calendar year is tax- 
able year and January 1 date of finality. 

Last day to file dealer’s report and pay tax on 
gasoline sold or used during next preceding 
calendar month. 

Last day to file beer tax report and pay tax on 
beer sold during preceding month. 

Last day to pay cosmetics tax. 













































MASSACHUSETTS 









Sept. 1 
Application for refund of motor vehicle registra- 
tion fees on vehicles sold or lost prior to Au- 












gust 1 due. 
Theatre license fees due. 
Sept. 10 





Alcoholic beverage excise tax return and tax due. 
Sept. 15 

‘old storage warehouse reports due. 

Motor fuel distributor’s return and tax due. 











MICHIGAN 
Sept. 1 


Chauffeurs’ license fee for the year reduced after 
this date. 


Delinquent taxes for 1935 and prior years may be 



































paid in 10 annual installments beginning on 
this date. 
Motor vehicles: Half rate for registration after 
this date. 
Severance tax and reports due. 
Sept. 5 
Gasoline: Common carrier’s statement due. 
Sept. 10 
— and contract carriers’ monthly report 
ue. 
Fur dealers: Last day to make monthly report. 
Sept. 11 





If any corporation fails to file the reports and 
pay the fees required by the franchise tax laws, 
within the time specified, and continues in de- 
fault for 10 days thereafter, its corporate powers 




































MINNESOTA 








Sept. 1 
Green earnings taxes of railroads (second semi- 
annual payment) due. 
Motion picture exhibition licenses expire. 
Quarterly installment of property taxes due: Op- 
tional. 
Sept. 5 




























Pama sess commission merchants’ statements due. 
pt. 
Gasoline tax and fees due. 
Income tax (second installment) due. 
Interstate carriers’ truck mile tax and report due. 
Nursery stock dealers’ certificates expire. 
Oil inspection fees due. 
Public terminal grain warehouse reports due. 
Sept. 20 


Common carriers’ liquor reports due. 





















MISSISSIPPI 








Sept. 1 
Admission (amusement) tax and report is due be- 
tween the Ist and 10th of each month. 
n or before this date the collector shall mail to 
each privilege taxpayer holding an annual license 
and whose license will expire in February, a 
notice thereof and a renewal blank. 












STATE TAX CALENDAR 


Oyster packers and canners file sworn statement 
on this date as to the number of barrels of 
oysters purchased and caught during the preced- 
ing month, 

Oyster, sea food, etc., monthly inspection tax is 
due on this date. 

Sept. 5 
NVholesale oyster and sea food dealers file monthly 

report on this date. 

Sept. 10— : 
Admission (amusement) tax and report is due be- 

tween the Ist and 10th of each month. 
Every dealer in motor vehicles shall file a monthly 
report with the tax collector on this date. 
Motor vehicle monthly mileage tax reports are 
due on or before this date. 

Sept. 15 ; ‘ 

Common carriers must file monthly report, on this 
date, of gasoline and oil delivered by them. 

Distributors and wholesale dealers of gasoline file 
monthly report and pay monthly tax on this 











date. 

Monthly gross sales tax and report due on this 
date. 

Retail dealers in gasoline file monthly report on 
this date. 


Third quarterly installment of the income tax is 
due on or before this date where the return is 
made on the basis of a calendar year. 

Thitd Monday 

Tax collector proceeds to sell lands, on which 
taxes have not been paid, and which were adver- 
tised for sale after August 1. 





MISSOURI 
Sept. 1—— ' , = 

Corporations which register on this date or within 
29 days thereafter pay a $20 registration fee. 

First class city property taxes delinquent. 

First class city property taxes due between May 1 
and this date. 

Property taxes of railroad, street car, bridge, tele- 
graph, telephone, express, electric power and 
light, transmission, oil pipe line and private car 
companies and upon their franchises due. 

Second class city property taxes due. 

First Monday: — 

County, Boards of Equalization meet to equalize 
merchants’ and manufacturers’ statements. 

Sept. 15 ; ; 

Assessment date in first class cities. 




















will be suspended thereafter until such report is ae Statement of distributors and dealers 
filed. ue. 
Sept. 15 7 : Lien date for taxes on bank shares in first class 
fourth class city taxes upon the July roll delin- cities. 
quent. 
Monthly sales tax and return due. : Sales tax monthly seturn due. 
Nursery stock: Last day to pay all license fees. | Sept. 25 
Sept. 20 Kets Gasoline: 
Gasoline: Wholesale distributor’s statement and Distributor’s and dealer’s report of gasoline re- 
_ tax due. ; ceived due. 
Severance tax and reports delinquent. Tax due. 
Sept. 30 . oo : Transporter’s statement due. 
—_— — licenses issued before this date at full | Pourth Monday. 7 
eal : : County Boards of Equalization meet to hear com- 
Clam and mussel license expires. 


laints as to increases in merchants’ and manu- 
acturers’ statements. 

Sept. 30 
ast day for 2 per cent discount on second class 
city property taxes. 

Manufacturers’, wholesalers’ and dealers’ tax due. 
Soft drink report due. 











old storage warehouse reports due. MONTANA 
Second Tuesday—— | Sept. 1 
— Commission meets. Taxidermists’ reports are due. 
iquor reports of wholesalers, brewers, and dis- | Sept. 10— : 
ple sy ; : Creameries, butter, cheese, or ice cream factories’ 


reports are due. 
Milk or cream buying stations reports due. 
Sept. 15 

Alcoholic beverages, brewers’ and _ wholesalers’ 
monthly report and excise tax due. 

Dealers’ monthly gasoline tax and report due to 
— Board of Equalization on or before this 
ate, 

Electric company reports and license taxes due 
on or before this date. 

Railroads and common carriers file monthly re- 
port on or before this date with State Treasurer 
and State Board of Equalization of gasoline 
delivered in state. 

Sept. 30—— 

“xpress companies pay gross receipts tax to State 
Board of Equalization on or before this date 
annually. 

Public warehousemen’s reports are due. 
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NEBRASKA 
Sept. 1.—— 

Manufacturers and distributors of alcoholic liquor 
at wholesale must make a return with the Liquor 
Control Commission between the first and 
fifteenth of each month showing amount of 
liquor manufactured and sold during the pre- 
ceding month. 

Second half of city taxes for Lincoln becomes de- 
linquent on this date. 

Second installment of real property taxes (except 
in Omaha) becomes delinquent on this date. 
First Monday 

The fiscal 
on this 

Sept. 5—— 

Reports of public grain warehouses due. 

Sept. 10—— 
Employment agencies’ reports due. 
Railroad monthly reports of passes due. 
Sept. 15 

Annual stgtement of foreign corporations due. 

Gasoline carriers’ reports due. 

Gasoline dealers’ reports and taxes due. 

— and taxes of retail imitation butter dealers 

ue. 

The tax per barrel on alcoholic beverages must be 
paid on or before this date. 





ear for the City of Lincoln commences 
ate. 





NEVADA 

Sept. 1 

-etroleum products report and fees due. 

Sept. 25 

Gasoline (motor vehicle fuel) dealers’ and users’ 
reports and tax due. 








NEW HAMPSHIRE 

Sept. 1—— 

Gasoline distributor’s monthly tax due. 

The collector is required to send a property tax 
bill to every person taxed or to his agent, if 
known, on or before this day or within 30 days 
after tax assessment list is received. 

Sept. 10 
Monthly report of agents of unlicensed fire insur- 

ance companies due. 

Monthly beverage report and fee of on-sale and 
off-sale permittees due. 

Monthly report of manufacturers and wholesalers 
of beverages due. 

Monthly report of foreign 
wholesalers of beverages due. 

It is the duty of the Public Service Commission 
to determine the facts upon any petition filed 
prior to May 1. 

Sept. 15 
Monthly report of gasoline distributors due. 
Property of insolvent street railways is not to be 

taxed if certificate of insolvency is filed by the 
Public Service Commission on or before this day. 





manufacturers and 








NEW JERSEY 
Sept. 1 


Interest penalty, at the rate of 1 per cent per 
month, incurred by express, parlor and sleeping 
car companies failing to pay gross receipts tax 
within 1 month after notification by State ‘Tax 
Commissioner (Aug. 1). 

On or before this date distributors pay gasoline 
tax. 

Sept. 5 
old storage warehouses file report. 

Sept. 10 

Operators of interstate busses file monthly state- 
ment on or before this date. 

Operators of motor busses, within the limits of a 
“municipality,” file a statement and pay the 
gross receipts tax on or before this date. 

Sept. 15 
anufacturers, distributors, transporters, stores, 
warehousemen and importers of alcoholic bev- 
erages reports due. 

Sept. 30 
istributors of motor vehicle fuel file monthly re- 
ports on or before this (last business day of 
month) date. 

Transporters of gasoline must, within 30 days after 
the close of each month, furnish a statement, 
to the State Tax Commissioner, of all deliveries 
to points in New Jersey. 














NEW MEXICO 
Sept. 1 
xpress company reports due between June 30 
and this date. 
Sept. 15—— 
excise taxes on natural resources and reports due. 
Express company agents’ reports due. 
Gross income (occupational) taxes and reports due. 
Sept. 20—— 
Motor carrier reports and taxes due. 
Pipe line license fees due. 
Third Monday 
State Tax Commission meets to assess express 
companies. Taxpayer may appear for hearing 
before assessment is completed. 
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Sept. 25——— Second Monday—— 

Gasoline distributors’, retail dealers’ taxes and re- Date of annual determination of valuations by tax | 
ports due; taxes and reports on gasoline pur- | commission, | 
chased from unlicensed distributors and dealers | Sept. 10——— | 
due; carriers’ reports due. } Admissions tax reports and payments due. | 

| Alcoholic beverage tax reports due. 

Last day for payment of last installment of real | 

NEW YORK property and public utility real and tangible 

Sent. 1—— personal property taxes if paid in ten install- 
tilliard rooms, etc.—annual license tax payable. ments. 

Last day for filing completed assessment rolls in | Sept. 15—— re ’ : _ 
cities with city clerk except as otherwise pro- Monthly report of unregistered dealers in motor | 
vided in charter, Sec. 29, Tax Law. vehicle fuel due. 

Last day for ‘Tax Commission to file special fran- | Sept. 19——. : 
chise assessments in towns with clerk of the Payment by this date of the taxes due June 20 
board of supervisors, Sec. 45c Tax Law. will abate the assessed penalty 25%. 

Last day for state banks (other than savings Sept. 20 


banks), trust companies, domestic and foreign | 
financial corporations subject to a_franchi-e 
tax under Article 9-B Tax Law, or national 
banks taxable under 9-C of the Tax Law to 
make report and pay tax, Sec. 219bb, 219hh, 
219zz Tax Law. 

Lien date for school taxes in Westchester County. 

Steamship tickets—license tax to engage in the 
sale of same payable on this date. 

Warehouse: cold storage—license tax payable on 
this date. 

Sept. 5— 
Cold storage warehouse monthly report due. 
Sept. 15—— 

wast day for assessors to file certified copy of 
town-assessment-roll with town clerk for public 
inspection (some exceptions). 

Last day city assessment-rolls are open for public 
inspection except as otherwise provided by spe- 
cial or local law. 

Sept. 25 

Last day to file New York City Public Utility 
Excise Tax monthly return and pay tax. 

Sept. 30—— 
,ast day to pay school taxes. 

Last day to pay school taxes 
County without penalty. 





in Westchester 


NORTH CAROLINA 


Sept. 1—— 
Two per cent discount period on property taxes 
expires. 
Sept. 10— 
Alcoholic beverage excise tax is due on or before 
the 10th day of each month. 
Ice cream manufacturers’ reports due. 
Sept. 15- 





Gross sales return and tax due on or before this 
date where sales are reported on a monthly 
basis. 

Second installment of income tax due. 

Sept. 20—— 
Gasoline tax and report due. 
Sept. 29——— 


ommissioner certifies franchise report delinquen- 
cies to Secretary of State 90 days after due date. 


NORTH DAKOTA 





Sept. 1 
fur dealers’ license expires. 
Oil inspection reports and fees due. 
Tractor fuel oil report and fee due. 
Sept. 10 : 
Grain warehouse reports delinquent. 
Oil inspection fees delinquent. 
Tractor fuel oil fees delinquent. 
Sept. 15 
Gasoline reports and taxes due. 
- or motor carriers mileage report and taxes 
ue. 
Personal property taxes subject to distraint. 
Third installment of income tax on calendar year 
basis due. 
Sept. 20 
he liable on oil dealers’ bonds. 
Sept. 30-——— 
Cream station and dairy monthly reports due. 
Grain warehouse reports due. 














OHIO 

Sept. 1—— 

Last day for auditor to certify to state treasurer 
for collection the amount of excise tax charged 
against equipment freight line, and sleeping car 
corporations, 

Last day without penalty for railroads, including 
street, suburban and interurban railroad _ cor- 
porations to file excise tax report. Tax Com- 
mission may extend time not over ninety days. 

First Monday—— 

Assessment date for cooling, electric light, express, 
gas, heating, messenger, natural gas, pipe lines, | 
signal, telegraph, telephone, union depot, water 
transportation, and waterworks corporations for 
excise tax, 

Sept. 5 





| Sept. 30 


Sept. 1 


ons. 5 


THE TAX MAGAZINE 





Last half of tangible and intangible personal prop- 
erty taxes of taxpayers making returns to county 
auditors and all tangible personal property taxes 
of intercounty corporations due. 

ast day without penalty for dealer to report sales 
or taxable use of motor vehicle fuel during pre- 
ceding calendar month. 

Private motor carriers’ monthly report and emer- 
gency tax due. 





Gasoline tax for preceding calendar month due. 

Last day for bakeries to renew annual registration. 

Last day to file monthly fishing report. 

Transportation companies, including pipe lines re- 
port all deliveries of motor vehicle fuel in Ohio 
during preceding calendar month. 


OKLAHOMA 





Excise tax on petroleum report and tax due. 

Gross production tax and report on oil and gas 
due. 

Property moved into the State between January Ist 
and September Ist is subject to taxation. 





eports from mines (other than coal) due. 

Sept. 10 

Report and tax of wholesalers of non-intoxicating 
alcoholic beverages due. 

Report of manufacturers of non-intoxicating alco- 
holic beverages due. 

Sept. 15 
Gas pipe line reports of daily meter readings due. 
Gasoline tax and reports due. 

Mileage report and tax of motor vehicle carriers 
Monthly sales tax and report due. 
Second half of income tax due. 

a 20 
Reports from coal mines due. 

Sept. 30 
Fur dealers’ reports due. 














OREGON 





Sept. 1 

Railroads file annual report with Secretary of State 

on or before this date. 

Special motor carriers’ monthly fee due. 

Sept. 4 
ast day for corporations to pay annual franchise 

3 fgg tax without being subject to $100 fine. 

ept. 5—— 
enalty attaches on this date for failure to pay 
annual franchise (license) tax when due. 

Sept. 10 
il well license tax and report due on or before 
this date to county treasurer. 

Sept. 15 
‘ish poundage fee and report and meat dealers’ 
report due on or before this date. 

Gasoline tax and report due to Secretary of State 
on or before this date. 
Third quarterly installment of property taxes due. 

Sept.—Third Monday. 

Public utilities property tax assessment roll pre- 
— by State Tax Commission prior to this 
date. 

State Tax Commission meets to equalize assess- 
ments. 

Sept. 20—— 

Alcoholic beverage excise tax and report due. 

Motor carrier’s tax due on or before this date. 














PENNSYLVANIA 





Sept. 1 
fn all cities other than cities of the first class the 
mercantile license tax is due on this date. 

In cities of the third class the assessor must com- 
plete his assessment on or before this date. 

In counties of the fourth class the triennial assess- 
ment must be completed on or before this date. 
Three per cent penalty accrues on delinquent 
taxes in cities of the first class. 
Second Monday 
Precepts issued to take county triennial assessment 
in counties of the fifth to eighth classes. 
Sept. 10 
iquor importers’ reports to Department of Reve- 











,ast day for employment agencies to file monthly 
report. 


nue due. 
Malt beverage tax reports to Department of Reve- 





















































































































August, 1937 


Sept. 15——— 

Liquor manufacturers’ report and tax due. 

Four months after June 1—— 

Borough taxes delinquent. 

Sept. 30-——— 

Before the first day of October of each and every 
year during which a corporation is liable on 
assumed evidences of indebtedness it is required 
to give notice in writing to any person who may 
at such time be liable for the payment o1 taxes 
upon such evidences of indebtedness. 

Monthly reports and tax payments of distributors 
and carriers of liquid fuels due. 


Is 


RHODE ISLAND 


Sept. 10——— 

Gasoline distributor’s monthly tax due. 
Sept. 15 
asoline distributor’s monthly report due. 





SOUTH CAROLINA 

Sept. 1-10- 

Admissions to amusements return and stamp tax 
due between these dates. 

Power tax and report of public utilities due be. 
tween these dates. 

Sept. 4—— 

fisheries monthly stamp report due not later than 
this date. 

Sept. 5—— 

‘ishing license tax report is due within 5 days of 
the end of each calendar month. 

Oyster or clam shuckers stamp report miust be 
mailed on or before the 5th day of each suc- 
ceeding month. 

Sturgeon, caviar or shad dealers file a 
within 5 days of the end of each month. 

Tobacco warehousemen required to file statement 
on or before the 5th day of each month. 

Sept. 10—— 

When any person required to list property for taxa- 
tion shall have been prevented by sickness or 
absence from giving to the auditor the statement 
or return for taxation required, such person or 
his agent may, at any time prior to 10th day of 
September of assessment year make out state. 
ment. 

Sept. 15 
All property taxes shall be due and payable be- 

tween this date and December 3lst after their 
assessment in each and every year. 

Sept. 20 
Gasoline tax and report of distributors, dealers, 

importers and stores due on or before this date. 

Sept. 30-—— 

*hosphates royalty must be paid at the end of 
every quarter, or three months, the first quarter 
to commence to run on the first day of January 
each year. 





report 








SOUTH DAKOTA 
on. 1—— 


fotor carrier of passenger tax due. 
Warehouse reports due. 
Sept. 10 
Smployment agency reports due. 
Interstate motor carrier reports and taxes due. 
Sept. 15 
Gasoline reports and taxes due. 
Monthly sales tax report and tax due. 
Reports of petroleum products transported due. 
Reports to be filed and tax to be paid by Class 
A and B liquor licensees on or before this date. 
Sept. 30—— 
everance report and tax due within 30 days after 
this date. 








TENNESSEE 


Sept. 1 
uilding and loan associations return required t 
be made annually on or before this date. 

Business license tax on foreign building and loan 
associations must be paid on or before this date. 
Business license tax on building and loan associa 
tions shall be paid on or before this date. . 
Return of foreign building and loan associations 
shall be made on or before this date annually. 
Secretary of State is authorized and it is his, duty, 
after this date each year, to issue a distress 
warrant for collection of franchise fee and pet 
alty due from each delinquent corporation. 
Sept. 5—— 











Monthly cigarette and tobacco license tax rel 
due (as prescribed by regulation). 
Sept. 10 : 
Monthly mileage report and tax of motor busses 
due. 
Sept. 20 , 
Freight carrier’s monthly report and mileage ta% 
due. 
Gasoline dealers, distributors and stor 


monthly gasoline tax report and pay tax 
before this date. 
Sept. 30 
Oils and volatile substances quarterly 
uired to be furnished as of the last 





report re 
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STATE TAX CALENDAR 
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TEXAS | 
Sent. 1—— 
Emigrant agents’ report due. 


Fishing licenses (commercial) due. 


. Sept. 15 
st day to operate motor buses with y | nt 
Las 1 ol - a thout new | Car, express, railroad, steamboat, telegraph and | 
number plates attached. tele yhone companies ‘file annual ort th C 
Last day for motor carriers to operate vehicles I | sagas al report with Com- 


without new number plates attached. 

License and occupation tax for motor transporta- 
tion agents due. 
Special fee of motor bus companies due. 

Sp vecial fee of $10 for each vehicle due from com- 
mon motor carriers. 

Special fee of contract motor carriers due. 





| 
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VERMONT 





Sept. 1 
eg local property tax instalment due 





missioner of Taxes on or before this date. 


VIRGINIA 
Sept. 1—— 
License year for oyster fishing or fishing for other 
shell fish begins. 








Sept. 5 - Oyster planting ground rental due. 

Cig — solicitors’ reports due. Right to recover taxes paid when land taken by 
Sept. listrit : 7 United States extended to this date of the year 
nica tte distributors’ reports due. following date of final determination of appeal. 

Excise tax and report on oleomargarine due. Sept. 1-10 a 

Last day to pay motor bus special fee. Medicine, salve, liniments, etc., vendors’ reports 

Last day for common motor carriers of property due. — . 

to pay special fee of $10 for each vehicle to be Oyster | urchaser’s inspection fee due. 
ve Sept. 10 . ? 
Last day for contract motor carriers to pay special Beer excise tax and report of beer sold during 
fee. previous month due on or before this date. 
Sept. 20 —— Beverages of not more than 3.2 per cent alcoholic 

Gasoline taxes and reports due. content excise tax and report of beverages sold 
Sept. 25—— during previous month due on or before this 

Carbon black production taxes and reports due. ap date. 

Cement distributors’ tax and report due. 'obacco warehouse report due. 

Natural gas production tax and report due. Sept. 15—— 


Oil production taxes and reports due. 
Prizes taxes and reports due. 





Arbitrary assessment of railway and canal corpora- 
tion gross receipt taxes where no report is filed. 





Sept. 30 Rolling stock of electric railway corporations ap- 
Oil production report: Oil withdrawn from stor- portioned by State Corporation Commission on 
age due. or before this date. 
Oil carriers’ report due. Sept. 20. 
Gasoline statement and tax due. 
Sept. 30 


UTAH 
Sept. 5—— 
Monthly report of cold storage warehouses due. 
Sept. 10 . 
Carriers’ report of motor fuel deliveries due. 
Monthly report of dealers and manufacturers of 
alcoholic beverages due. 
Sept. 15 . 
Gross ton mile return and fees due on commercial 
motor vehicles. 
Monthly gasoline tax and report due. 
Sales tax and return due. 








| 
| 


| 





Third instalment of income (franchise) tax due. 


| 





| Sept. 15 





Quarterly licenses expire. 


WASHINGTON 
Sept. 1 
Hearings on utility assessments concluded. 
Sept.—First Tuesday—— 
State Board of Equalization meets. 
Sept. 10 
Seer manufacturers’ reports due. 











Admissions tax and return due. 
Sutter substitutes reports and taxes due. 
Compensating tax and return due. 





Gasoline reports and taxes due. 

Gross income (occupation) tax and return due. 

Public utility gross operating revenue tax 
return due. 

Retail sales tax return and payment due. 

Sept. 30 

Express company gross receipts taxes delinquent. 

Storage warehousemen’s gross operating revenue 
fees and report due. 


and 





WEST VIRGINIA 


Sept. 1 
Delinquent real estate is certified to the sheriff to 
be sold for taxes. 
The collector commences his collections of property 
taxes on this date. 
Sept. 10 
3rewers’ and beer distributors’ monthly report and 
excise tax due. 
Petroleum dealers’ reports due. 
Sept. 15 
First day’ for collector to attend at fixed places 
to collect taxes. 
Retail sales tax and return due. 
Sept. 30 
Gasoline tax and reports due. 














WISCONSIN 
Sept. 5 
Monthly report of cold storage warehouses due. 
Sept. 10 
Alcoholic beverages monthly reports due. 
Oleomargarine license tax report due. 
Sept. 20 
Gasoline dealers must file monthly report and pay 
tax. 
Sept. 30—— 
Gasoline tax reports due from transportation com- 
panies. 
Privilege dividend return and tax due. 
Raw furs license expires. 
Taxidermist’s license expires. 

















WYOMING 
Sept. 1 
laxidermists monthly report due. 
i 10 





Carriers’ monthly gasoline tax and report due. 
Sept. 15 
Monthly gasoline tax and report due. 
Sales tax return and tax due. 
Sept. 30 
Use tax return and tax due. 
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(Continued from page 


Significant Decisions of the 
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This construction by Congress is consistent with the broad 







Academy, 
duction from the 
Exrs., 





Marie’s share of the estate will ever go to the Holy Angels 
it is held that no part of the fund is a legal de- 


gross estate.’—II’”. C. Knoernschild et al., 


Estate of Charles Knoernschild v. Commissioner, Deci- 
sion 9627 [CCH]; 


Docket 50278. 





purpose of the estate tax and clarifies any ambiguity that 
might otherwise attach to the statute."—Empire Trust Co., 
Levis A, Hamilton, Alexander Hamilton, Exrs., of Levis C. 
Hamilton, Deceased v. Commissioner, Decision 9624 ‘CCH; 
Docket 78539. 


Estate Tax.—Charles Knoernschild died in 1927, leaving 
six children surviving. By his will he bequeathed his residuary 
estate to his six children in equal shares. He provided that the 
share which would go to his daughter, Marie, who was a 
member of a Roman Catholic Sisterhood, should be paid 
upon her death “to the Holy Angels Academy of the City 
of Milwaukee [an admittedly religious institution within 
the purview of section 303 (a) (3) of the Revenue Act of 
1926], or if deemed advisable by my executors and/or 
trustees may be paid before her death to the Holy Angels 
Academy, but it shall be the privilege of my daughter 
Marie to direct said trustees to pay from said fund any 

part of the income or principal as my daughter may in 
her judgment see fit for the purpose of providing for her 
mother or any of her brothers or sisters in case they are 
in need of financial assistance.’ The share which would 
otherwise have gone to the daughter Marie was paid over 
trustees, who collected the income therefrom, and 
through 1935 no part of the income or principal of the 
fund was paid to any of the children of Charles Knoerns- 
child. It is held that no part of the bequest is deductible 
from the gross estate. [From the opinion:] “Since the 
decedent made no absolute bequest to Holy Angels 
Academy, and since the Board is unable to determine what, 
it any, portion of the fund set up representing the daughter 


+ 
to 


On facts, wife’s loans to husband did not give rise to 
valid claims against his estate. Decedent, a resident of 
New York who died in 1929, gave his wife $240,000 in 1924, 
$400,000 in 1926, and $408,000 in 1928, substantially all of 
which he had borrowed from the bank. Where the cir- 
cumstances show that he did not give up complete control 
over the money, it is held that the gifts were not valid. 
Consequently, loans to the husband of the same money 
by the wife as trustee under trusts created at husband’s 
suggestion are held not to be obligations contracted bona 
fide and for full consideration in money or money’s worth 
so as to be deductible from his gross estate under section 
303 (a) (1) of the Revenue Act of 1926.—Guaranty Trust 
Co. of N. Y. & J. Whitney Peterson, Exrs., Will of Jonathan 
Peterson, Deceased v. Commissioner, Decision 9633 [CCH]; 
Docket 72503. 


Murdock dissents, with opinion to the effect that infer- 
ences or suspicions should not be used to overcome peti- 
tioner’s uncontradicted evidence. Smith, Van Fossan, and 
Leech agree with this dissent. Leech dissents, with opinion 
to the effect that decedent made these gifts to his wife 
unconditionally, relying on the return of them to him as 
loans, not by agreement, but upon her discretion in doing 
so. “Such reliance does not establish the essential retained 
right of Peterson [decedent] to the gifts when made, which, 
alone, defeats them as completed gifts.” Smith, Arundell, 
and Tyson agree with this dissent. 

Estate Tax—Insurance—Transferee’s Liability —(1) An 
estate of a decedent, who died in 1933, was insolvent, ex- 


(Continued on page 503) 
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Inheritance Taxation and Maladjust- 
ment of National Income 


(Continued from page 462) 
title in the beneficiaries and escape the entire death taxes 
imposed by this bill.” ™ 

The relatively insignificant proportion of dece- 
dents’ estates that the tax collector has been able 
to reach in the past two decades is a tribute to the 
success with which methods have been devised for 
evading or minimizing death taxes. It would seem 
that the failure of effective inheritance tax legisla- 
tion has been a factor in perpetuating the maldistri- 
bution of the currently produced annual national 
income. 

Illustrative of the maladjustment of national in- 
come are the following conclusions based on the re- 
port of the Federal Trade Commission on the National 
Wealth and Income, published in 1926: 

(1) The aggregate population receiving and en- 
joying the total income reported in federal income 
tax returns for the seven year period 1917-1923 
ranged from a little over seven million individuals 
in 1917 to a maximum of over 1814 million in 1923. 

(2) From 1918-1923 an average of only 13.6% of 
the population enjoyed sufficient income to be rep- 
resented in the group making income tax returns. 


(3) From 1918-1923 the average per capita in- 
come of the estimated population rec eiving or en- 
joying the income covered by federal income tax 
returns averaged $1,634, and ranged from a mini- 
mum of $1,556 in 1920 to a maximum of $1,755 in 
1919. 


(4) From 1918-1923 the 86.4% of the total popu- 
lation which were not covered by federal income 
tax returns, received an average per capita income 
of $425, on the basis of the Commission’s estimates 
of total annual national income for the period. 

(5) From 1918-1923 on the basis of income re- 
ported in federal income tax returns, 71% of the 
total number of those reporting were included in the 
group with incomes of less than $3,000; a group 
which represented 39% of the total income reported 
by all making federal income tax returns. 

(6) For 1923 the average annual wage per factory 
employ ee in manufacturing industry was $1,254.72 
This of course is not a true average income of all 
those who regularly depend upon the industry for 
a living. 

In this connection it is interesting to note the esti- 
mates made by the Brookings Institution that 

“Raising all family incomes below $2,500 to $2,500 
with no changes above that level would increase 
actual consumption by more than 16 billion dollars. 

Adding $1,000 to every family income below 
$10,000 would increase consumption by almost 27 
billion dollars.” 

The maladjustment of income resulting from the 
amount of an increasing national income that tends 
to go to a relatively small proportion of the popula- 
tion necessarily disturbs the economic balance be- 


11 Congressional Record, Volume 79, Part 11, 1935, page 12,330. 

12 Compare this figure with the estimate made by P. H. Douglas 
that the average annual dollar earnings of employed w age-earners for 
1923-1928 was $1310. (P. H. Douglas, Real Wages in ~ a's 5. 
1890-1926; Douglas and Jennison, The Movement of Money 1d Real 
Earnings in the U. S., 1926-1928). 
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tween spending and saving. At a time when the 
maintenance of a prosperity level of national income 
produced requires an increasing consumption of 
consumer goods, an excessive proportion of the na- 
tional income is saved by those with already burden- 
some capital accumulations. This class either 
invests its savings in producing the means for turn- 
ing out consumer goods for a non-existent market, 
or the savings may be kept out of the market for 
new capital investment, in addition to being with- 
drawn from the consumer market. 

Insofar as the savings are not used to overstimu- 
late the production of consumer goods, they will 
either be left in the banks as idle funds, or else they 
will be competing for investment in existing cor- 
porate equities, or bonds, or real estate. In either 
event there is a deficit in the flow of funds going into 
consumption, which will necessitate artificial stimu- 
lants in the form of consumer credit or public debt 
increases, if it is desired to maintain a prosperity 
level of national production. In the event that the 
funds are used to compete for existing investment 
securities or real estate, the tendency will be for 
an unhealthy inflation of capital values. 

It can thus be readily understood why many stu- 
dents have reached the conclusion that the most 
effective means for increasing the proportion of the 
national income that will be used for consumption, 
and that will be of material aid in maintaining a 
prosperity level of national income as well as main 
taining the balance between saving and spending, 
would be the adoption of President Roosevelt’s 1935 
proposal for an additional federal tax on inher- 
itances. 

The arguments for such a tax as proposed by its 
advocates, may be summed up briefly as follows: 

(1) A wider distribution of property would raise 
the average standard of living. 

(2) There is no necessity for concentration of 
capital in few hands. The objective should be a 
widespread distribution of an increasing capital ac 
cumulation. 

(3) The large fortunes upon which such a tax 
would be especially directed have managed to evade 
payment of their fair proportion of the tax burden 
during the lifetime of the owners. 

(4) It is a tax levied on the beneficiary of the 
decedent’s estate, and he receives as a gift property 
which he has done nothing to create. 


The Surtax on Undistributed 
Corporate Earnings 


(Continued from page 450) 

9. The Administrative Standpoint 
We have an exceedingly complicated law. Yet it 
must be interpreted and applied by thousands of 
Treasury Department examiners and auditors to an 
infinite variety of business organizations and trans- 
actions. Can the Department hope to instruct and 
train the members of such a force so that they can 

properly discharge their duties? 

The future will tell this, but to my mind this 1s 
one of the greatest practical problems we face when 
e try under an involved, complicated law to tax, at 
high rates, the concept of income or profits. 
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Recoupment vy. Statute of Limitations 
(Continued from page 457) 


2. Under these circumstances, it is immaterial 
whether the overpayment and deficiency are of the 
same type of tax, i.e., income, estate, etc. or are for 
the same year or years. 

3. Where a deficiency, though legally barred, 
arises out of the same subject matter or transaction 
as a claim for refund, the plea of recoupment is 
available to the government and it is immaterial 
whether the deficiency and overpayment are of the 
same type of tax or for the same year or years. 

4. Under the same circumstances, it is also im- 
material whether the same taxable entities are in- 
volved, if the interest of both taxpayers, when 
viewed realistically, is identical. 

5. Where a barred overpayment does not arise 
out of the same subject matter as a claim for addi- 
tional taxes, the plea of recoupment is not good, if 
different taxing periods are involved. 

6. A barred additional tax may, however, be used 
to offset a claimed overpayment for the same year. 


Jurisdiction of BTA 


HILE the plea of recoupment may be a very 

valuable one to the taxpayer in many cases in- 
volving shifts of income and adjustments of such items 
as losses, bad debts, inventories and the like, it should 
be pointed out that the Board of Tax Appeals has 
taken the position that it lacks jurisdiction to con- 
sider a plea of recoupment. In Heyl’s Appeal, 34 
B. T. A. 223, the Board refused to consider the plea, 
its reasons being stated in its opinion as follows: 
_ “This Board is an administrative tribunal having a limited 
jurisdiction. Section 272(g) of the Revenue Act of 1934 
specifically provides that it ‘shall have no jurisdiction to 
determine whether or not the tax for any other taxable 
vear has been overpaid or underpaid’ although it may 
consider such facts with relation to taxes for other taxable 
vears when it is necessary to do so to correctly redeter- 
mine the amount of the deficiency. In Bull v. U. S., supra, 
the Court recognizes that situations might arise wherein 
the sovereign would retain a tax, taken unjustly and in 
violation of its own statute, and in which Congressional 
action would be the taxpayer’s sole avenue of redress. 
This is apparently such a situation.” 

The writer confesses considerable doubt as to the 
soundness of the Board’s position. However, no 
appeal was taken in the Heyl case and the question 
is, therefore, still an open one. Caution would seem 
to indicate that, pending a final determination of the 
Board’s jurisdiction, an additional tax should be 
paid and suit to recover it be instituted in court 
in those cases where a sound plea of recoupment 
is available. 


Federal Taxation of State 
Officers and Employees 


(Continued from page 446) 


pear that the burden is real, not imaginary; sub- 
stantial, not negligible.” Willcuts v. Bunn, 282 U. S. 
216, 234. Assuming that the First Circuit is right 
in holding that an auditor in Massachusetts is a 
state officer and that his compensation paid by the 
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county is exempt (Commissioner v. Ogden, supra), 
how can it be said that to tax the compensation of 
an auditor or master, paid by the parties through 
private arrangement, constitutes any substantial in- 
terference with an instrumentality of the state? If 
the parties, as in Massachusetts, may agree upon an 
auditor who is appointed by the court, and the 
parties agree to pay him an amount exceeding the 
statutory fees or an amount in lieu thereof, how 
can it be said that to impose an income tax on such 
compensation is to interfere with the state’s right 
to appoint a competent auditor and to pay him rea- 
sonable compensation under the statute? It is be- 
lieved that such compenSation is taxable and that 
the courts will so hold. Such compensation is cer- 
tainly not the “means by which his services are pro- 
cured and retained” (Dobbins v. Commissioners of 
Erie County, 16 Pet. 435, 448), since the compensa- 
tion comes not from the state or its political subdi- 
vision, but from private parties. In such a situation 
the following language of the court in Indian Moto- 
cycle Co. v. United States, 283 U. S. 570, 574, would 
seem to be applicable: 


“Of course, the reasons underlying the principle mark 

the limits of its range. Thus as to persons or corporations 
which serve as agencies of government, national or state, 
and also have private property or engage on their own 
account in business for gain, it is well settled that the 
principle does not extend to their private property or 
private business,” 
It would follow that where the compensation of a 
master is paid in part by the parties and in part by 
the county (Chase v. Commissioner, supra) the 
amount paid by the parties is taxable. 

The situation, however, is different in the case of 
a master who is appointed under a statute providing 
for compensation to be taxed as costs and paid by 
the parties, as in Illinois. There we have “an ex- 
action not unlike the levying of a tax for the pur- 
pose.” Therrell v. Commissioner, supra. In such a 
case there is a real burden on the state’s right to 
appoint and adequately to compensate masters, to 
carry out an essential governmental function, free 
from interference by the federal government, within 
the doctrine laid down by the Supreme Court in 
Dobbins v. Commissioners of Erie County, supra. In 
this respect it is believed that the decision of the 
Board of Tax Appeals in Commissioner v. Cochrane, 
supra, is sound, if the Board is right in holding 
that a statutory master is an officer or employee. 

The question of whether or not the compensation 
of a liquidator of an insolvent state bank (Therrell 
v. Commissioner; Tunnicliffe v. Commissioner, supra), 
or that of counsel for the Liquidation Bureau of a 
State Insurance Department (McLoughlin v. United 
States, supra), is taxable is a close one. In the 
Therrell case, the court, while not expressly finding 
that the petitioner was an officer or employee, says 
that “The bank liquidator, though not a public offi- 
cer in the full sense, is a public official and an instru- 
mentality appointed by the state to aid directly both 
in the administration of its banking laws and to do 
justice to those interested in a failed bank.” Judge 
Hutcheson, in his dissenting opinion, says that the 
taxpayer was neither an officer nor an employee of 
the state, following the Board of Tax Appeals. In 
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the McLoughlin case, the court assumes that the 
taxpayer was an employee. If the Supreme Court 
should find that the taxpayer in such a situation is 
not an officer or employee, but an independent con- 
tractor, it will undoubtedly deny immunity under 
the doctrine of Metcalf & Eddy v. Mitchell, 269 U. S. 
514. On the other hand, if the court finds that the 
taxpayer is an officer or employee, it is bound to 
consider what bearing the source of the compensa- 
tion has on the question of immunity. To date, the 
Supreme Court has held exempt from federal in- 
come tax compensation paid by a state or its po- 
litical subdivisions to its officers or employees, while 
exercising an essential governmental function, re- 
gardless of the amount of the tax. What is an es- 
sential governmental function the court is unwilling 
to define, except as each case arises. Brush v. Com- 
missioner, supra. What bearing the source of the 
compensation has on the question of immunity that 
court has not yet considered. 


Local Budget Control by 


State Tax Commissions 

(Continued from page 480) 
and wages. Create no new positions... . Increase the loads 
of instructors (in schools) and other employees.”™ 
Such were the prominent proposals for savings at a 
time when the Federal government was pouring 
millions into the State for increasing employment 
possibilities. In fact during the previous year the 
Federal Governments expended $35,000,000 dollars in 
New Mexico for this purpose.** During the first 
quarter of 1934, 90 per cent of the public relief ex- 
penditures in the State were received from the 
Federal government. 


Whether the apportionment of the available funds 
was always made in a manner most desirable to the 
interest of the community we are unable to say. The 
literature on the subject, aside from Reports of the 
Tax Commission, is very limited and confines itself 
to general statements. The Reports of the Tax Com- 
mission moreover give little information on the 
means employed to apportion the available funds. 
The Commission is silent on such questions as unit 
service cost and per capita service cost of the various 
local government services. It seems therefore rea- 
sonable to assume that the historical method of 
apportionment rather than objective — scientific 
methods has been employed by the Commission. 


Conclusions Enumerated 


Ii MAY draw certain conclusions from our in- 

quiry. (1) The supervision of the State Tax 
Commission over budgets of local governments grow 
out of a desire to find a substitute for the tax-limitation 
provision which had become inadequate as a result 
of exemptions granted. (2) The Tax Commission 
has followed a consistent policy of keeping local ex- 
penditures at a minimum with the result that such 


% New Mexico Tax Bulletin (June, 1934) XIT, p. 81. 


85 Tbid., p. 20. This figure includes the aa Federal expenditure 
and the ‘Emergency Relief expenditures. 
% Tbid., p. 176. 
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expenditures, although they were at the time the 
law was enacted less than the average expenditures 
for such purposes for all states, increased less 
rapidly than the average for the United States as a 
whole. (3) Assistance to local administrators in 
spending available funds in the most valuable man- 
ner in the interest of the community concerned 
seems to have been neglected at the expense of ef- 
forts to limit expenditures. (4) Budget control was 
less effective than tax-rate limitation in bringing 
about a uniform distribution of burden upon property 
owners, as it delayed the reform of assessment pro- 
cedure. (5) The budget control machinery failed 
to give full satisfaction to taxpayers during the 
years of depression. 


There is every indication that organized tax- 
payers, including especially large taxpayers whose 
interests extend beyond the interests of the residents 
of specific communities, were able to bring much 
more pressure to bear upon the Tax Commission 
than were local residents. This seems to have re- 
sulted in a policy favoring the taxpayer at the ex- 
pense of the residents. It is not unlikely that since 
the recent tax rate limitation law (in spite of all the 
drawbacks such rigid limitations may have) the 
Commission will be freed from the pressure of the 
taxpayer groups in its budget control activities. 
This may open the way for more attention to alloca 
tion of funds and to increasing the value received 
per dollar spent, since the amount of dollars to be 
spent is predetermined. It may, in other words, re- 
sult in aiding local administrators in their problems 
of providing the best service per dollar instead of 
preventing them from spending the dollar. 


N. Y. Corporate Franchise Tax Reports— 
Important Changes in Due Dates 


VERY radical change in the due date of 
A corporate franchise taxes payable in the State 

of New York by real estate corporations under 
Section 182, Tax Law, public utilities corporations 
under Section 183, Tax Law, and holding and co- 
operative agricultural corporations under Section 
188, Tax Law, has been made by the last session of 
the New York legislature. 


Heretofore, such corporations have filed their 
reports and awaited the notice of assessment made 
by the Tax Commission. In practically all cases 
they have had thirty days from this notice of assess 
ment within which to pay the tax without penalty. 
Chapter 496 of the Laws of 1937 has changed this 

requirement. Hereafter, the computation of the tax, 
as closely as is possible, must be made by the tax- 
payer from its return and paid with the filing of the 
return. If the tax is not paid at that time, or if no 
return is filed when due, interest automatically com 
mences to run at the rate of 5% plus 1% per month 
for each month it remains unpaid. On delinquent 
reports, therefore, there will not only be a penalty 
for failure to file on time, but an additional penalty 
as above, for failure to pay the tax. 


Amendments were also made by this Chapter to 
Section 181 of the Tax Law, under which foreign 
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corporations qualify to do business in the State. 
formerly, such qualification taxes were due to be 
paid by foreign corporations thirteen months after 
beginning business in the State. As a result of the 
change made by Chapter 496, qualification taxes for 
the privilege of doing business in the State of New 
York must be paid by foreign corporations with the 
filing of their first corporate franchise tax return. 


It should be noted also that corporations taxable 
under Article 9A, that is, general business corpora- 
tions, must now pay the second installment of their 
tax on November 15 following the filing of their 
return. In former years, prior to the amendments 
made by Chapter 496, Laws of 1937, such corpora- 
tions were required to pay one-half of their fran- 
chise tax, or $25, whichever was larger, with the 
filing of their return on May 15, and the balance on 
January 1 following. Asa result of the amendment, 
the second half of the tax is now due on November 
15 following the filing of the return. Taxpayers 
should note however that this amendment was en- 
acted into law after the franchise tax return form had 
been printed, and no mention of the changed date, 
on which the tax must be paid, appears thereon. 





Court Decisions 
(Continued from page 492) 


Partnership — Capital Assets — Loss. — Partnership and 
partners.—Taxpayer was not entitled to offset his individual 
losses on securities held for less than two years (as de- 
fined in Sec. 23(t), 1932 Act) against his share of gains 
from sales of similar securities by a partnership of which 
lhe was a member.—U. S. Court of Claims, in Joseph Kling- 
enstein v. The United States. No. 43165. 


Payment for Relinquishment of Rights—Taxable In- 
come.—The Court sustains the finding of the Board of Tax 
Appeals that the taxpayer’s rights as lessee of water power 
had no value on March 1, 1913, so that the entire amount 
paid for the relinquishment of those rights in 1928 was 
taxable income. On the facts, the Board was justified in 
rejecting certain expert testimony.—U. S. Circuit Court 
of Appeals, Fourth Circuit, in Manchester Board & Paper 
Co. v. Commissioner of Internal Revenue. No. 4138. 


Reorganization—Gains.—Petitioner corporation was tax- 
able as to cash received in a statutory reorganization and 
distributed to its stockholders pursuant to a resolution 
that the stockholders should assume certain of the corpo- 
ration’s debts. The gain realized must be recognized under 
section 112 of the 1928 Act to the extent of the cash used 
by the stockholders for the payment of petitioner’s liabili- 
ties.—U. S. Circuit Court of Appeals, Eighth Circuit in, Guy T. 
lelvering, Commissioner of Internal Revenue v. Minnesota 


Tea Co. No. 10,763. March Term, 1937. 


Reorganization — Restrictive Clause — Effect. — In a re- 
organization in 1928, certain shares of stock, distributed 
to the petitioners as stockholders, were restricted as to 
sale for five years, except with the consent of the bankers 
interested in the reorganization. It is held that such re- 
strictive clause had the effect of stripping the stock of any 
ascertainable market value, and accordingly, no value is 
attributable thereto in computing petitioners’ gain from 
the organization. Helvering v. Tex-Penn Oil Co., followed. 
—U. S. Circuit Court of Appeals, Second Circuit, in Leo 
Propper, Bernard Kahn and Samuel Kahn v. Commissioner 
of Internal Revenue. 


Sole Stockholder—Corporation Using Income to Dis- 
charge Obligation—Who Is Taxpayer.—In 1927, petitioner, 
then a citizen and resident of the Philippine Islands, pur- 
chased stocks of corporations A and B by applying the 
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dividends as payment on his indebtedness for principal 
and interest. In 1932, petitioner, a resident of the United 
States (and since 1933, a citizen) formed corporation C 
to which he transferred the hypothecated stocks of corpo- 
rations A and B in exchange for substantially all of C’s 
stock. It is held that the dividends received by corporation 
C from the A and B stocks were taxable to petitioner since 
they were applied in discharge of petitioner’s personal 
obligations.—U. S. Court of Claims, in Miguel Jose Ossorio 
v. The United States. No. 43370. 


Stock Acquired in Exchange — When Received — Fair 
Market Value.—All of the shares of stock in a group bank- 
ing organization which were to be received by the tax- 
payer under a contract of exchange of his stock in a local 
bank are held to have been received by him in 1929, al- 
though as to 750 of the shares he was required to post 
these as security pending the actual working out of cer- 
tain questioned assets of the local bank, such 750 shares 
not having been released until 1931 and 1932. “Since the 
title to these 750 shares passed in 1929, they were properly 
included in estimating the gain in that year from this ex- 
change.” 

Fair market value at date of acquisition of bank stock 
acquired by inheritance on January 29, 1920, as determined 
by Board on basis of financial statements, testimony as to 
book value, sales, etc., is sustained as supported by sub- 
stantial evidence.—U. S. Circuit Court of Appeals, Eighth 
Circuit, in Luther Bonham v. Commissioner of Internal Reve- 
nue. No. 10,770. March Term, 1937. 


Surtax Evasion—Penalties Not Applicable-——The Board 
of Tax Appeals finding that the taxpayer corporation was 
not, on the facts, subject to the surtax evasion “penalties” 
under the 1924, 1926, and 1928 Acts is held to have been 
substantiated by the evidence. Its finding was not one of 
law or mixed law and fact, inasmuch as it “found the fact, and 
then measured the fact so found with the statute to reach 
its conclusion.”—U. S. Circuit Court of Appeals, Ninth 
Circuit, in Commissioner of Internal Revenue v. Cecil B. 
DeMille Productions, Inc. No. 8144. 


Testamentary Trust—Deductions—Widow’s Annuity.— 
Payments made to decedent’s widow in 1932 in discharge 
of a legacy under a testamentary trust (accepted in lieu 
of statutory interest) were not deductible from trust in- 
come where the will provided that annual payments were 
to be made even though the trust income might not be 
sufficient to cover the payments. Helvering v. Pardee, 290 
U. S. 365, followed.—U. S. Circuit Court of Appeals, Ninth 
Circuit, in A. Duane Bush and Othmar Berry, Trustees, Last 
Will and Testament of C. J. Berry, Deceased v. Commissioner 
of Internal Revenue. No. 8238. 


Trust—Taxability as Association—Subscription Rights. 
—Where a trust indenture indicated that it was organized 
to carry on a business, and where it was so operated the 
trust was taxable as an association under the 1928 Act. 

Inclusion of the entire proceeds from the sale of sub- 
scription rights, in gross income for the fiscal year ended 
May 31, 1929, was erroneous because “that portion of 
Article 58 of the Regulations [74] which grants to the tax- 
payer the option to include as income that which is not 
income would appear to be invalid since it exceeds and 
is inconsistent with the law.” It is further held, therefore, 
that the exercise of such option does not estop the plain- 
tiff (successor trustee) from apportioning the cost of the 
stock between the rights and the stock in proportion to 
their respective values at the time the rights were issued. 
—U. S. District Court, Southern Dist. of New York, in 
The Continental Bank & Trust Co. of New York, Successor 
Trustee, under a Trust Indenture dated February 27, 1928, for 
United New York Bank Trust Shares (Formerly known as 
Bank Stock Trust Shares, Series C-3 and as United New York 
Bank Trust Shares, Series C-3) v. United States of America. 
Taw 54-202. 


Trust Conveyance—Right of Survivorship—Income Tax- 
able-—Where husband and wife (residents of California) 
conveyed certain trust properties to a new trust for the 
husband and wife as joint tenants, with right of surivor- 
ship, it is held that a valid joint tenancy is created, and 
upon the death of the husband in 1925, the wife was tax- 
able on the entire income therefrom. 

Where wife failed to file a tax return at any time, a 
penalty of 25 percent is mandatory. 
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Where petitioner, as administrator of the husband’s es- 
tate, paid an estate tax on certain sums of money, he 1s 
denied, as administrator of the wife’s estate, the right of 
set-off of the amount so paid, where such sums are held 
taxable income of the wife. Bull v. U. S., 295 U. S. 247, 
distinguished.—U. S. Circuit Court of Appeals, Ninth Cir- 
cuit, in Douglas L. Edmonds, Admr., Estate of John W. Mit- 
chell, Deceased and Douglas L. Edmonds, Admr., Estate of 
Adina Mitchell, Deceased v. Commissioner of Internal Reve- 
nue. No, 8129. 


Windfall Tax.—District Court’s dismissal of a suit in 
equity to enjoin Collector from collecting windfall tax is 
sustained, the Court holding that the tax is constitutional 
and that the following contentions are without merit: (1) 
That the taxing statute is an attempt to nullify Butler v. 
U. S., 297 U.S. 1, and the rights vested in plaintiff under 
that decision; (2) that it makes an arbitrary and unreasonable 
classification as to the income taxed; (3) that it imposes 
a retroactive penalty or a retroactive excise tax; and (4) 
that it is arbitrary and unreasonable as to the basis of 
imposition and the return required of the taxpayer.—U. S. 
Circuit Court of Appeals, Fourth Circuit, in !hite Packing 
Co. v. Charles H. Robertson, Individually and as Collector of 
Internal Revenue for the Dist. of North Carolina. No. 4130. 


Rulings of the Bureau of 
Internal Revenue 


Deductions—Contributions to State Unemployment In- 
surance Funds.— Emplover contributions under State 
unemployment insurance laws approved by the Social Secu- 
rity Board, required by the State to be paid into State un- 
employment funds and not generally recoverable at the 
option of the employer, are deductible in the Federal in- 
come tax returns of the employer. Such contributions are 
deductible as business expenses, except that if the State 
under whose laws such contributions are levied classifies 
them as taxes, they are deductible as taxes and not as busi- 
ness expenses. Further, such contributions paid or accrued 
to the State fund are in general deductible in the employ- 
er’s lederal income tax return for the taxable year in which 
they are paid or accrued, depending upon the method of 
accounting employed in keeping the books of the taxpayer. 

Employee contributions under State unemployment in- 
surance laws approved by the Social Security Board, re- 
quired by the State to be paid into State unemployment 
funds and not generally recoverable at the option of the 
employee, are deductible in the Federal income tax returns 
of the employee. Such contributions are deductible as busi- 
ness expenses, except that if the State under whose law 
such contributions are levied classifies them as taxes, they 
are deductible as taxes and not as business expenses. Fur- 
ther, such contributions paid or accrued to the State fund 
are in general deductible in the employee’s Federal income 
tax return for the taxable year in which they are paid or 
accrued, depending upon the method of accounting em- 
ployed in keeping the books of the taxpayer. 

The above rulings supersede and are in modification of 
all prior rulings to the contraryv.—Mim. 4595, X VI-22-8730 
tp. 3). 


Deductions—New York Alcoholic Beverage Taxes.— 
Under the provisions of the law, it is clear that the tax on 
alcoholic beverages levied by the State of New York (Book 
59, McKinney’s Cons. Laws of N. Y., Ann.) is imposed on 
the distributor and he is liable for the payment thereof. 
\ccordingly, the tax is deductible for federal income tax 
purposes by the distributor by whom it is required to be 
paid and to whom it is not refunded. (Sec. 23(c), Revenue 
\ct of 1936.) However, the tax may not be deducted sepa- 
rately as a tax if it has been included as part of the distri- 
hbutor’s business expenses or otherwise used to reduce his 
net income. To the consumer, the amount of the tax is 
merely additional cost of the article purchased.—I. T. 3079, 
X VI-22-8731 (p. 4). 
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Exclusions from Gross Income—Interest on U. S. Obli- 
gations.—Taxability of interest on mortgages insured under 
the provisions of the National Housing Act and interest 
on debentures issued pursuant to the provisions of section 


204 of that Act.—G. C. M. 17894, X VI-12-8601 (p. 2). 


Osage Indians—Income of Restricted Members—Taxa- 
bility—G. C. M. 16100 Revoked in Part.—In G. C. M. 16100 
(C. B. XV-1, 80 (1936)) it was held that the oil and gas 
royalty income of the restricted members of the Osage 
Tribe of Indians derived from the mineral leases of the 
Tribe and the “reinvestment income” of such Indians are 
subject to Federal income tax. 


Upon further consideration of the issues, it is the opinion 
of this office that under existing law and court decisions the 
Bureau is precluded from asserting any income tax liability 
for any year against restricted members of the Osage Tribe 
of Indians with respect to distributions made to them from 
oil and gas royalty income derived from mineral leases of 
the tribe. To that extent G. C. M. 16100 is revoked. 

In so far as the “reinvestment income” is concerned, the 
position adopted in G. C. M. 16109 is affirmed.—G., C. M. 
18242, X VI-19-8691 (p. 2). 


Period in Which Items of Gross Income Included.— 
Treatment of payments authorized or received with respect 
to floor stocks as of January 6, 1936, under the provisions 
of section 602 of the Revenue Act of 1936—if the accounts 
of the taxpayer are kept and its returns filed on the cash 
receipts and disbursements basis, the amount of the pay- 
ment should be reported in its return for the taxable year 
in which it is received; and if its returns are filed on the 
accrual basis, such amount should not be accrued until the 
claim is allowed.—I. T. 3057, X VI-11-8593 (p. 2). 


Recognition of Gain or Loss—Sales or Exchanges.— 
Where in accordance with a conversion privilege, bonds 
of the M Corporation were exchanged for stock of the 
© Company, neither corporation being a party to a re- 
organization, gain or loss is recognized for Federal income 


tax purposes.—I. T. 3056, X VI-10-8580 (p. 3). 





Returns—Receivers of National Banks.—Receivers and 
conservators of national banks are required to file federal 
income tax returns on behalf of such banks. In lieu of re- 
porting income and deductions, an affidavit may be attached 
to the return stating that the assets of the bank, including 
all amounts expected to be realized from assessments 
ery stockholders, will be sufficient to pay stockholders 
in full. 


If receivers and conservators of national banks are un- 
able to subscribe to such a statement in affidavit form, they 
are required to file returns containing a complete state- 
ment of all income and deductions applicable to the tax- 
able year covered by the return.—I. T. 3080, X VI-22-8732 
ip. 4). 


Withholding at Source.—Interest on bonds of a domestic 
corporation paid to a foreign corporation not engaged in 
trade or business in the United States and not having an 
office or place of business therein is subject to withholding 
in accordance with the provisions of sections 143 and 144 
of the Revenue Act of 1936 and the corresponding pro- 
visions of prior Revenue Acts, notwithstanding the fact 
that the principal and interest are guaranteed by a foreign 
corporation and payment of the interest was made outside 
the United States by the guarantor—TI. T. 3059, XVI-12- 
8602 (p. 3). 


Withholding at Scurce—Exemption.—The distributable 
shares of the net income of an estate or trust derived from 
sources within the United States which are remitted by 
the trustee to nonresident alien beneficiaries who are citizens 
of France residing therein are subject to withholding under 
the provisions of section 143 of the Revenue Act of 1936. 
—I. T. 3060, X VI-13-8611 (p. 4). 


Withholding at Source—Foreign Corporation——The M 
Company, which deals directly with a foreign insurance 
company, is not required to withhold income tax at the 
source On insurance premiums forwarded to such company. 


—I. T. 3061, X VI-13-8612 (p. 5). 
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Significant Decisions of the 


Board of Tax Appeals 


(Continued from page 497) 


cept for certain stock in a close, family-owned, active, 
mercantile corporation, which was through the Surrogate’s 
Court sold for $3,500, leaving the estate still unable to pay 
its liabilities. The stock was sold, after notice, at public 
auction to the administratrix, as an individual. She had 
agreed to pay $3,500 and to make a gift of the stock to 
the two minor daughters of herself and the deceased, her 
husband. The stock had a book value of $130 and an 
intrinsic value of $104.18 per share. Respondent determined 
its value at $100 per share and assessed deficiency accord- 
ingly. The administratrix and a special guardian appointed 
for the children both represented to the Surrogate’s Court 
that the corporate stock was not paying dividends, con- 
trary to the fact that they were being paid regularly, each 
year in an amount considerably larger per share than the 
price for which the stock was sold. Administratrix and 
guardian both represented to the surrogate that the sale 
must be made to close the estate. The guardian would not 
have consented if administratrix who purchased had not 
agreed to give the stock to the children of deceased. The 
sale was made more than a year after the death of de- 
cedent. It is held that the price paid at such sale does not 
determine value, and that the presumption of correctness 
of the respondent’s valuation of $100 per share as the value 
for the stock had not been overcome. 


(2) Where the debts and funeral and administration ex- 
penses of the decedent and his estate exceed the amount 
realized by the administratrix in liquidating the assets, and 
where the gross estate includes insurance proceeds paid to 
beneficiaries other than the estate, the entire amount of 
the debts and funeral and administration expenses is de- 
ductible from the gross estate in determining the amount 
of the net estate subject to estate tax. 


(3) Where insurance is included in gross estate, it is 
held that a beneficiary of such insurance is liable as trans- 
feree for the entire deficiency in estate tax, and not merely 
for a part proportioned in the ratio which the insurance 
proceeds bear to the estate——Eleanor Lansburgh, Admrx., 
with the Will Annexed of the Estate of Lester Lansburgh v. 
Commissioner. Irving Trust Co., as Trustee under Trust In- 
denture Dated Dec. 28, 1929, as Modified by Agreement Dated 
April, 1933, with Lester Lansburgh, Deceased v. Commissioner, 
Decision 9634 [CCH]; Dockets 81840, 84371. 


Exemptions—Compensation of Township Attorney.— 
Compensation in 1930 and 1932 of township attorney is 
held tax-exempt. Petitioner, a member of a law partner- 
ship, was appointed to the statutory office of township 
attorney of Hillside, Union County, New Jersey, and re- 
ceived a retainer, and fees fixed by himself. Although the 
fees were approved by the township committee retro- 
actively, there was no statutory requirement that the com- 
pensation be fixed in advance. It is held, following Halsey 
v. Helvering, 75 Fed. (2d) 234, “that in view of the perti- 
nent statute of New Jersey governing townships, the entire 
compensation paid by the township to its officer, the pe- 
titioner, for services in execution of his duties, is properly 
exempt from Federal taxation.’”—Sigurd A. Emerson wv. 
Commissioner, Decision 9632 [CCH]; Docket 77307. 

Disney dissents, with opinion to the effect that fees re- 
ceived in excess of the retainer were the subject of an 
agreement or contract, and that the petitioner, therefore, 


was necessarily an independent contractor. Leech agrees 
with this dissent. 


Exemptions—Interest on Bonds Issued by Political Sub- 
division.—Interest on bonds issued by the city of Chicago 
for sewer improvement and payable solely from the city 
treasurer’s collections on installments of assessments against 
the benefited property, is held interest on the obligations 
of a political subdivision of a State and exempt from tax 
under section 22 (b) (4), Revenue Act of 1928. [From the 
opinion:] “But although petitioner’s bonds were issued by 
the city and expressly recite its promise to pay principal 
and interest, the courts of Illinois have consistently held 
that the municipality is not obligated under the terms of 
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such instruments, whether denominated bonds, notes, or 
tax warrants, except in the capacity of trustee for the col- 
lection and proper distribution of the proceeds of assess- 
ments made applicable to their satisfaction. Hoehamer v. 
Village of Elmwood Park, 361 Il. 422;.198 N. E. 345; Roths- 
child v. Village of Calumet Park, 350 Ill. 330; 183 N. E. 337; 
Bankers Life Co. v. Village of Elmwood Park, 280 Ill. App. 
524; IVells v. Village of Wilmette, 193 Ill. App. 30. In Nor- 
folk & IVestern Railway Co. v. Board of Education of Chicago, 
14 Fed. Supp. 475, the District Court for Northern Illinois 
so held in respect of tax anticipation warrants, which, like 
petitioner’s bonds, recited the promise of the city and of 
the board of education to pay the bearer a specified amount 
at a specified date out of 75 per cent of the proceeds of a 
general school tax levy for 1929. Judge Woodward re- 
marked therein that there was no primary obligation to 
pay resting either on the city or the board. In Berman v. 
Board of Education of Chicago, 360 Ill. 535; 196 N. E. 464, 
involving the same warrants, the Supreme Court of Illi- 
nois likewise held that: 


“* * * Such warrants do not constitute, and can not 
be construed as constituting, any promise of payment, either 
express or implied, on the part of the taxing body issuing 
them. * * * and, under the theory that they were not 
debts of the city, it enjoined the issuance of municipal 
bonds designed to provide funds for covering deficiencies 
in collections of the tax levy which alone had been pledged 
for payment. See also People v. Nelson, 344 Ill. 46; 176 
N. £.. 59. 

“Notwithstanding the holding of the Illinois courts that 
the city was obligated not as principal under petitioner's 
bonds but as trustee charged with the duty of spreading 
and collecting the pledged assessments and a proper dis- 
tribution of the proceeds to the bondholders, we are of 
the opinion that the interest on petitioner’s bonds is ex- 
empt from Federal income taxes. In two office decisions, 
O. D. 447, 2 C. B. 93, and O. D. 491, 2 C. D. 93, the Com- 
missioner ruled in 1920 that municipal bonds, similar to 
petitioner’s in all material respects, were to be considered 
the obligations of a political subdivision of a state within 
the meaning of section 213 (b) (4) of the Revenue Act of 
1918, which is identical with section 22 (b) (4) of the Reve- 
nue Act of 1932. The series of regulations issued by the 
Commissioner pertaining to the several revenue acts con- 
tain nothing which would exclude such bonds from the 
purport of the section, and the continuous validity of such 
construction has recently been recognized in G. C. M. 13469, 
XITI-2 C. B. 125, which, in holding taxable the interest on 
tax bills issued by a city, but reciting an indebtedness of 
the assessed lot owner to the bill holder, distinguished 
O. D. 477 and O. D. 491 on the express ground that they 
involved bonds which were obligations of the issuing mu- 
nicipality. 

“The provisions of section 22(b) (4) of the Revenue Act 
of 1932 have been successively reenacted without change 
in every revenue act since 1913. As the cited rulings of the 
Commissioner indicate a consistent application of the law 
since 1920, we are of the opinion that legislative sanction 
attached to the administrative construction that such bonds 
as petitioner’s are to be treated as the obligations of a 
political subdivision of a state, and accordingly hold that 
interest on them should not be included in the recipient’s 
gross income. Massachusetts Mutual Life Insurance Co. v. 
United States, 228 U. S. 269; United States v. Dakota-Mon- 
tena Oil Co., 288 U. S. 459; Brewster v. Gage, 280 U. S. 327. 
Cf. 30 Op. Atty. Gen. 252, and opinion of Attorney General 
Cummings of February 4, 1937.”’—Michael Pontarelli v. 
Commissioner, Decision 9625, Docket 83199. 


Taxability of Trust Income Determined.—Where certain 
trust income earned during the taxable calendar years 1929 
and 1930 was distributable to petitioner on January 4 of 
the following year, if petitioner were then alive, but if his 
death occurred during the period December 31 to January 
4, the amount would be added to corpus and ultimately 
distributed to others, it is held that such amount at De- 
cember 31 of each year was income accumulated in trust 
for the benefit of unascertained nersons or persons with 
contingent interests and is not taxable to petitioner under 
section 162 (b), Revenue Act of 1928. Augustus H. Eustis, 
30 B. T. A. 820, followed.—Mason L. Dean v. Commissioner, 
Decision 9619 [CCH]; Dockets 61205, 69832. 
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Who Should Pay the Taxes? 


(Continued from page 452) 


many cases excessive amounts are paid. By the 
word “excessive” no moral judgment against large 
profits is to be inferred. The price of functioning 
is the criterion, and excess profits are those over 
and above the profits essential to inspire efficient 
business functioning. Two of the chief examples of 
excess or surplus profits are those gains due to 
monopoly, and those due to the rises in prices (and 
profits) which occur on various occasions, notably 
in war time. 


The Single Taxers are right in urging that 
economic rent is a peculiarly good source of taxes, 
but so also are the surplus elements in profits, 
wages, interest, inheritances and gifts, and for the 
same reason. Taxes on these surplus elements in 
income are the least repressive of all forms of tax- 
ation, for they fall only on those portions of income 
remaining after enough has been exempted to free 
useful human activities from taxation. The big 
fiscal advance of the last generation was the spread 
of the net income tax. The ideal of taxing only 
that part of net income which is also surplus should 
be the goal of the present generation. 


Conclusion 


OME steps in this progressive direction have 

already been taken. We have enacted, in more or 
less effective form, the inheritance tax, the gift tax, the 
excess profits tax, and we have introduced progres- 
sive rates into the personal income tax. But these 
steps have not been taken in full realization of the 
logic behind them, and hence have been unco- 
ordinated and incomplete. We have slapped on 
taxes hit-or-miss, and thus the word “system” in 
the current expression, “our tax system”, is certainly 
a misnomer. Also we have failed to exempt from 
taxation necessary functional costs, or non-sur- 
pluses. The failure to concentrate the cost of 
government upon surpluses means that we have 
repressed enterprise and initiative, hampered the 
creation of capital, and levied a heavy toll upon the 
simple necessities and the reasonable recreation 
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which preserve the worker’s health and happiness— 
his efficiency and morale. As we wander through 
today’s fiscal maze, we find that not an article can 
be purchased nor an act performed without our 
governments’ getting their mites, directly or in- 
directly. This is no criticism of the total revenue 
raised, but it is a protest against no attention being 
paid to whether taxation is repressive or just— 
whether it falls upon necessary or surplus income. 


What we should now do is to proceed towards 
making up these deficiencies by working out a 
genuine system, centering around the taxation of 
functional surpluses. Secondly, as we develop the 
better taxes so that more revenue can be obtained 
from them, we should in like measure eliminate the 
levies which are imposed with little heed for their 
unjust and repressive effects. The list of undesir- 
able levies includes such ones as sales taxes, 
“nuisance taxes”, gross receipts taxes, many licenses, 
most tariffs, and property taxes—at least on prop- 
erty other than land, and an adequate tax on 


economic rent would eliminate the necessity for a 
tax on land. 


The details as to the proposed tax system cannot 
be gone into here, but it follows from what has been 
said that it would be at least largely a comprehen- 
sive personal income tax, with income defined 
broadly enough to include items often not thought 
of as income, notably gifts, inheritances, and 
economic rent. On the other hand, the definition of 
taxable net income would in one sense be narrower 
than under our present laws, for it would exclude 
necessary or functional costs in addition to the more 
conventional exemptions and deductions. 


That such a comprehensive tax system would 
yield revenue adequate to meet all our government 
needs is shown by the fact that, contrary to com- 
mon opinion, the Single Tax alone would raise 
enough to meet all normal federal, state, and local 
government costs, as has been stated by such a 
competent and disinterested economist as Professor 
3roadus Mitchell of Johns Hopkins University. If, 
then, heavy taxation of one of the half dozen forms of 
economic surplus would yield enough, certainly the 


same would be true of much lighter taxation of all 
surpluses. 





The Changing Law of Situs 


(Continued from page 455) 


creation of the trust important to the conclusion 
that the revocable Denver trust had a situs in 
Colorado at the time of the settlor’s death? Is it 
possible to create a revocable trust outside of the 
domiciliary state and escape taxation in the state of 
domicile? If so, and if the state wherein the trust 
is created (such as Connecticut, Delaware, Massachu- 
setts, Nevada, New Jersey, or New York, or Pennsyl- 
vania (except as to stock of Pennsylvania corporations 


and national banks located in Pennsylvania) ) does not 
levy a death transfer tax upon the intangibles of 
nonresidents, will such trust property escape all state 
death taxes? What will be the status of revocable 
insurance trusts with fixed settlement options where 
the trustee insurance company is located in a state 
other than the domicile of the insured? These are 
a few of the questions which must be examined anew 
in the light of these recent cases on the situs of 
intangibles and especially in the light of The Estate 
of Katherine H. Brown. 





